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INTEREST OF AMICI CURIAE !

Amici are committed to ensuring that public education remains the cornerstone
of our nation’s social, economic, and political structure, and that children of all
backgrounds have the right to a public education that gives them a meaningful
opportunity to succeed in school and in life.

The National Education Association (“NEA”) is the largest union in the country,



Center (“ELC”") and the Southern Poverty Law Center (“SPLCELC, based in
Newark, New Jersey, is a nonprofit organization founded in 1973 that pursues justice
and equity for public school students by enforcing their right to a-dugitty

education in safe, equitable, ndiscriminatory, integrated, and well-fund
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public education and to educational opportunity for all. AFT:aZKmembers are
committed to providing their students with the highest quality public education
consistent with the standards set by the local, state, and federal government. AFT
frequently submits amicus briefs in cases that directly impact public school education.

All partieshaveconsentedo thefiling of this brief.



ARGUMENT

l. Introduction

This case asks the Court to decide whether a voluntary association of Vermont
schools that protects student-athletes’ right to “participate in [its] activities in a

manner consistent with their gender



allowing studentthletes to compete in voluntary activities without discrimination
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nondiscrimination rule does not require participating schools to organize their own
teams in any particular way. Mid Vermont Christian was free to exercise its own
beliefs regarding the composition of its teams, choice of coaches, and instruction of
its own players. In VPA competitions, however, teams may not refuse to compete
against another team based on the identity of the players on the opposing team.

Because Mid Vermont Christian did just that by refusing to play against a
team whose roster included a transgender girl, the-~&i#er proceeding through
its internal procedures and appeatsrminated Mid Vermont Christian’s
membership. Mid Vermont Chriah subsequently joined a different interscholastic
athletic association, the New England Association of Christian Schools, and is
fielding teams in that association’s competitions. Compl. 13Z3&CF No. 1.
Yet, Mid Vermont Christian brought this lawsuit seeking to compel the VPA to
reinstate Mid Vermont Christian’s membership in the VPA, despite the school’s
refusal to abide by the VPA'’s nahscrimination rule.

It requires no extended analysis to show that a voluntary association like the
VPA may set and enforce its own rules and, indeed, is protected by the First
Amendment in doing so. Boy Scouts of Am. v. 86 U.S. 640, 661 (2000) (state
may not compel “the organization to accept members where such acceptance would
derogate from the organization’s expressive messabeigy v. Irish-American

Gay, Lesbian & Bisexual Grp. of Bp§15 U.S. 557, 574, 581 (1995). Mid Vermont



&DVH "NW(QWU\ 3DJH R



do not apply to nonmember schools.

IV. Vermont's Antidiscrimination Laws and Policies, Including those
Governing Extracurricular Activities Such as Athletics, Further the
Critical Goal of Providing Quality Education

A. Vermont is constitutionally committed to equitable educational
opportunities

Providing public education is “perhaps the most important function of state

and local governments.”



guarantees of political and civil rights. Further, the right to education is fundamental
for the success of Vermont's children in a rapidly-changing society and global

marketplace as well as for the State’s own economic and social prosperity.” Vt. Stat.



10



activities and programs that promotes respect for and appreciation of racial, gender,
sexual orientation, religious and ethnic differences” and is “disability aware.” Id.
The VPA'’s provisions further Vermont’s goal of ensuring that students participating
In extracurricular programs have the opportunity to do so without facing
discrimination. Put differently, Vermont's antidiscrimination laws apdlicies,

embodied in the VPA’s thletic Policies, guarantee that tNePA

11
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Vermont Christian’s membership. The Court cannot rule otherwise without
jeopardizing scores of civil rights and the laws protecting them.
C. Antidiscrimination laws are critically important and refusing to

allow VPA to prohibit discrimination againstcompetingteamsand
their playerswould harm students

Antidiscrimination laws and policies improve public education, thus
promoting one of the most important functions of state governments. The U.S.
Supreme Court has long affirmed the value in keeping schools free from
discrimination, writing that “[f]ree polic education, if faithful to the ideal of secular
instruction and political neutrality, will not be partisan or enemy of any class, creed,
party, or faction.” W. Va. State Bd. of Educ. v. Barn&t® U.S. 624, 637 (1943).

In addition, the Supreme Cdthas acknowledged that antidiscrimination policies,
because they allow all students to participate, promote the goals of education.
Christian Legal Soc’y Chapter of the Univ. of Cal., Hastings Coll. of the L. v.
Martinez 561 U.S. 661, 688 (2010). Eliminating discrimination in educational
programs sanctioned by the state protects students from discriminatory practices that
are antithetical to those democratic values.

By contrast, permitting statsanctioned discrimination against marginalized
students is inimical to the state’s attempts to provide educational opportunities,
depriving students of an equitable education and constraining their potential. In

particular,LGBTQ+ students are more likely than other students to be targets of

12



physical or onlindullying.b Vermont’s own data showWGBTQ+ students are twice

as likely as heterosexual cisgender students to be bullied during the past month, are
more likely to experience poor mental health and are 3.5 times more likely to have
attempted suicide in the past yéar.

Fully inclusive athletic policies are particularly vital to the wellbeing of
LGBTQ+ students. A 2022 study showed that transgender students in states with
fully inclusive athletic policies were fourte@ercent less likely to have considered
suicide in the past year than students in states with no guitlakmtidiscrimination
protections like the VPA’s are therefore vital for student safety and educational

achievemenf. Their importance to students’ well-being cannot be diminished,

6 Vt. Dep’t of Health,2017 Vermont Youth Risk Behavior Survey, High School
Results (May 2018),
https.//www.healthvermont.gov/sites/default/files/documents/pdf/HSVR_YRBS H
ighSchool_2017.pdfat *9-10, 12, 1415.

"Vt. Dep't of Health,Statement from Health Commissioner Mark Levine, MD and
Interim Secretary of Education Heather Bouchey, Ph.D. on Supporting LGBTQIA+
Youth (Mar. 20, 2024), https://www.healthvermont.gov/media/nrews
room/statementiealthcommissionemarklevinemd-andinterim-secretary
education.

8 Ctr. for Am. Progress;The Importance of Sports Participation for Transgender
YouthrooJ EMC /Span <</MCID187.68BDC 0OcTw 1., on (r)-8.2 54 Td ut2 54 Td MC 2¢
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regardless of the justification an institution provides for discriminating, and they
must not be watered down by broad exemptions.

Forcing the VPA to reinstate a school that explicitly discriminates against
transgender students woutdsult in the exclusion of transgender students who
attend other schools—including public schools—from participation in a- state
sponsored extracurricular opportunity. Mid Vermont Christian has explicitly stated
that it does not tolerate transgender stsleeither in the school environment or
outside of it (e.g., during games or athletic events). But Mid Vermont Christian
cannot act on its beliefs in a vacuum. By refusing to play any games against teams
with transgender students, Mid Vermont Christian seeks to use the athletic
competitions organized by VPA to spread its discriminatory and harmful message
that transgender students are so objectionable that one cannot even compete in a
basketball game with a team that includes any transgender students. That message
no doubt has and ould continue to socially isolate and ostracize transgender
students in otheVYPA schools, many of which are public schodisth preventing
these students from participatimgteam sports and further socially isolating them

By allowing Mid Vermont Christian to participate in sports programs‘fouteit”

14
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would be granting Mid Vermont Christian a state forum in which to propagate its
harmful views that transgender students should not exist. Mid Vermont Christian
has no constitutional right to impose its discriminatory views on other schools,
teams and students. The VPA was entirely within its rights to enforce its neutral
and general prohibition against discrimination to prevent Mid Vermont Christian
from using VPA athletic contests to spread a message of discrimination and hate.

D. The result sought by Mid Vermont Christian w ould open the door
to other discrimination basedon religious beliefs

Permitting Mid Vermont Christian to rejoin the VPA and explicitly
discriminate against students at public and other schools on the basis of sexual
orientation or gender identity would set a dangerous precedent that would open the
door to further discrimirtgon against other vulnerable and protected groups. There
Is no limiting principle to Mid Vermont Christian’s logic, threatening a slippery
slope of discrimination up to and including racial discrimination. One can imagine
schools refusing to play certasports against other teams that include transgender
players orsingling out players on opposing teafior scrutiny and discrimination
simply because they ar@o tall or masculine appearing. Or schools refusing to play
teams that include students who may not have been born in the United States. Or
even schools refusing to play teams that include students of a different race or ethnic
background. The U.S. Supreme Court has categorically forbislagn conduct,

see, e.g.Newman v. Piggie Park Enterprisdac., 390 U.S. 400, 402 n.5 (1968)

15



(percuriam), and backsliding on these principles must be diligently avoided. There
is no denying this nation’s sordid history of racial discrimination in educ#tion.
SinceBrown v. Board of Educatigrthe United States has instituted broad legal

protections against racial discrimination in schools, including Title VI of the Civil

16



These principles extend to educational institutioBgee Runyon v. McCrarg27
U.S. 160, 161 (1976) (stating that the practice of excluding racial minorities from
schools is not protected by the right to freedom of association).

In Masterpiece Cakeshpphe Court understood that broad exceptions to
antidiscrimination laws would result “in a community-wide stigma inconsistent with
the history and dynamics of civil rights laws that ensure equal access to goods,
services, and public accommodations.” Masterpiece Cake&iddpU.S. at 632.

The same principle applies here: adopting Appedlaeisoning threatens to thrust
society back into a longgjected era of discrimination in school activities that was
justified by religion. Se8erea Coll. v. Commonwealth, 94 S.W. 623, 626 (Ky.
1906),aff'd, 211 U.S. 45 (1908) (upholding a law prohibiting integrated schools
because “separation of the human family into races, distinguishday color . . .

IS as certain as anything in nature” and is “divinely ordered”); see al§thééter

& Phila. R.R. v. Miles55 Pa. 209, 213 (1867) (justifying segregation on railroads
because “the Creator” made two distinct races and “He intends that they shall not
overstep the natural boundaries He has assigned to them”).

Vermont’'s and the VPA'’s prohibitions against discrimination are engineered

570, 595 (2023). In this case, Mid Vermont Christian is attempting to “speak” by
taking actions on its purported religious commitments at events sponsored by the
VPA, a voluntary membership association with its own set of policies. With respect
to VPA-organized events, the VPA’'s own messaging must prevail to the extent that
there is a

17



to prevent precidg this type of discrimination and to ensure the protection of all
students participating in the VPA'’s interscholastic sports and extracurricular

programs.

V. Conditioning VPA Membership on  Compliance  with
Nondiscrimination Standards|s Proper

A. The VPA's policiesare neutral and generally applicable, and thus
subject to rational basisreview

It is well established that states have the power to condition public benefits on

18



whether public or private, religious or rets prohibited from discriminating on the
basis of racial, gender identity, sexual orientation, religiougthnic differences.
Vermont Principals’ Associatignat 45. Simply put, a religious school that
discriminates would receive theametreatment as a secular private school that
discriminates. Accordingly, Appellasit suggestion that the VPA's
antidiscrimination policies cannot be neutral or generally applicable is directly
controverted by the policies’ plain language. Although Appdlamgigest that the
VPA's policies perpetuate religious discrimination, Appeka@ipening Br. at 49,

its policies in fact explicitly prohibit discrimination on the basis of religion.

19
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25, 26 (2d Cir. 1999) (quotingmith 494 U.S. at 8789).
In short, the VPA may restrict membership to those schools that comply with
the VPA's neutral and generally applicable antidiscrimination policies.

B. The VPA’s antidiscrimination policiessurvive strict scrutiny

Even if this Court finds that the VPA’s policies are not neutral or generally
applicable, the VPA's decisions at issue here should still be upheld because they
pass strict scrutiny.

Vermont's interest in eliminating discrimination in the VPA'’s sports and other
extracurricular activities is compelling. As demonstrated above, stgugonlll,
there can be no dispute that states have a compelling interest in eliminating
discrimination. See Alfred L. Snapp & Son, Inc. v. Puerto Rico, 458 U.S. 592, 609
(1982) (finding states have a “substantial interest” in protecting their citizens from
“the political, social, and moral damage of discrimination”); see also Roberts v. U.S.
Jaycees 468 U.S. 609, 624 (1984) (eliminating discrimination “plainly serves
compelling state interests of the highest order”).

Moreover, Vermont has a compelling interest, under the education clause of
the state constitution, Vt. Const. ch. Il, 8 68, in ensuring that students are adequately
educated free from discriminatiorbee Vitale2023 VT 15, § 10, 217 Vt. at 622
(“[T]he state must ensure substantial equality of educational opportunity throughout

Vermont.” (emphasis and citation omitted)). An essential component stiatieés

21



affirmative constitutional duty is the guarantee that public education benefits are
open to all children.ld. § 20, 217 Vt. at 627 (“The Common Benefits Clause is
intended to ensure that the benefits and protections conferred by the state are for the
common benefit of the community and are not for the advantage of persons who are
a part only of that community.”fternal quotation marks and citations omitted)).
Thus, the VPA’s nondiscrimination requirements further Vermont’s compelling

interest.

22
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Dated: October22,2024 RespectfullySubmitted
/sl AdamJ. Hunt
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CERTIFICATE OF COMPLIANCE

| certify thathis briefcomplieswith thetype-volumelimitation of Rule29(a)(5)
and 32(a)(7)(B) of the Federal Rules of Appellate Procedure and Second Circuit Rule

29.1(c)becausat
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