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support education programs and related services for

education in all 50 states, the District of Columbia,
the Department of Defense Education Agency, the
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mission is to support students with disabilities by
providing services to state educational agencies to
facilitate their efforts to maximize educational and
functional outcomes for students with disabilities.




districts in deciding what educational opportunities
they can afford to provide for children.

NSBA, AASA and NASDSE, therefore, assign
critical importance to the issue presented in this
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their children in private schools, where those
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cooperative process
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results in the development,
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public schools.2

By holding that § 1412(a)(10)(C)(ii) does not apply
to parents who do not give public schools a fair
chance to meet the needs of their disabled child or
who have no genuine interest in obtaining a public
education for that child at all, the Ninth Circuit’s
decision allows such parents to treat the IEP process
merely as a means to a government-funded private
school education. This expansion of school districts’
obligations under IDEA is in contravention of the
statute and should be reversed.?

* While the Federal Government committed to funding 40 percent of the
cost per pupil for special education when it first enacted the predecessor
statute to IDEA in 1974, it currently funds less than 20 percent of those
costs, creating a cumulative funding gap of more than $55 billion for the
last four fiscal years. Ann Lordeman, Individuals with Disabilities

Education Act (IDEA): Current Funding Trends, CRS Report

for
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to be provided under the American Recovery and Reinvestment Act of
2009, the gap will remain substantial.

3 Amici also strongly support petitioner’s argument that the question
presented here must be decided in light of the obligations created under
the Spending Clause which requires that “when Congress attaches
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ARGUMENT

I. REQUIRING ALL PARENTS AND
STUDENTS TO COMPLY WITH THE
REQUIREMENTS OF SECTION
1412(a)(10)(C) IS CONSISTENT WITH THE
PURPOSE AND STRUCTURE OF IDEA.
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services from a public entity.

A. IDEA's History and Fundamental

n e ——— L ——————————————————————————

The principal motivating force behind IDEA and its
predecessor was to stop the exclusion of disabled
students from public schools—not to increase the
opportunity for disabled children to attend private
schools at public expense. In the 1970s “the majority
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The Act’s “least restrictive environment” (“LRE”)
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B. IDEA [Establishes a Collaborative
Framework for Parents and Public
Schools to Work in Tandem to Ensure
Approprlate Educatlonal Programs for

at 205-206 (Congress gave “parents and guardians a
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Parents are also involved in an ongoing process of
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Honig, 484 U.S. at 321 (referring to “inescapable fact
that the preparation of an IEP * * * is an inexact
science at best”). By contrast, to allow parents to
obtain tuition reimbursement where, as here, they

initially agreed that their child was 1nehg1ble for
=_f-i= — ‘fﬁ;#;w—ghé

T —————————

Fo- . __________________________________________________
from public school, would belittle both the
cooperative approach of IDEA and the complexity of
educating disabled students.

IDEA’s emphasis on prompt cooperative solutions

imposes obligations on school districts and parents
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ten_davs prior to removing their child from_a public

school. Id. The reason for this is clear: Without a
good faith commitment to the process by all parties,

true collaboration in determining the development
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because the “student would never receive special
education in public school and therefore would never
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before being eligible for tuition reimbursement, and
that such cooperation is required prior to obtaining
private school tuition reimbursement, even where
the student has not been identified for special




Indeed, interpreting IDEA to not apply the limits
in § 1412(a)(10)(C) to parents and students who
never receive special education or related services

from a public entity leads to absurd results because
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interpretation  would place more statutory
requirements for private school tuition
reimbursement on parents who have worked with
the public school system to obtain special education

sen/ice;s from_a schaol district. than_on those whn
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tuition reimbursement when they unilaterally place
their child in private school without first receiving
special education services from the public school
district go beyond those parents’ ability to avoid
procedural requirements in IDEA with which
parents whose children have received public special
education services must comply. As a practical
matter, parents whose children have not received
public special education services will also benefit
from an advantage in any later administrative
proceeding or litigation with the school district.

Under an interpretation of IDEA that provides that
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district’s proposed program, or lack thereof, to the

private school’s actual program. In contrast, for a

student who has attended the public schools has
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2003), available at http:/ /csef.air.org/publications/ -
SEEP / national / Procedural %2OSafeguards pdf
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Congress is aware of this problem and has been
trying to rein in these costs As a Senate Report
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growing body of litigation surrounding IDEA is one
of the unintended and costly consequences of this
law.” S. Rep. No. 104-275, at 85 (1996).

Yet school districts are pushed to litigate as more
and more parents seek reimbursement for expensive
prlvate school placements for their children. The
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supra, at 8. And on average, schools spent $8,160-
$12,200 for each due process hearing or mediation.
Id. Given that the average per pupil expenditure for
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requirements  for  complaints); 20 U.S.C.
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§ 1415(e) (mediation and nonbinding arbitration); 20
U.S.C. § 14153G)(3)(B) (attorney’s fees for frivolous
claims); H.R. Rep. No. 108-77, at 85-86 (discussing
new provisions). But ruling that Burlington School
Committee v. Department of Education, 471 U.S. 359
(1985), and Florence County School District Four v.
Carter, 510 U.S. 7 (1993), are not limited by Section
1412(a)(10)(C)(i1) would only result in a continued
flood of private school parents seeking to play in a
tuition-reimbursement lottery, regardless of their
interest (or lack thereof) in securing a public

education for their children. It would place school
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financially strapped, in the untenable position of
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school placement on the one hand and costly
litigation on the other.



between expensive litigation and expensive private
placements and offering windfalls to parents who
prefer private schools.
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