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T
his case again requires analysis of the delicate balance that public

school administrators must strike between protecting the First
Amendment right to free speech and avoiding endorsing religion

in violation of the Establishment Clause. The many cases and the large
body of literature on this set of issues demonstrate the lack of adequate

guidance to enable teachers and principals to determine whether the
decisions they make comply with constitutional standards.  As this case

demonstrates, decisions in such seemingly
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I.

SUPPLEMENTAL CERTIFICATE OF INTERESTED PERSONS

     The undersigned counsel of record certifies that in addition to those persons listed

in the briefs already filed in this matter, the following listed persons have an interest

in the outcome of this case.  These representations are made in order that the judges

of this Court may evaluate possible disqualification or recusal.

1. National School Boards Association – Amicus Curiae 

2. Texas Association of School Boards Legal Assistance Fund (including

the Texas Association of School Boards, Texas Association of School

Administrators, and the T exas Council of School Attorneys) -- Amicus

Curiae

3. Christopher B. Gilbert, Thompson & Horton LLP, Phoenix Tower, Suite

2000, 3200 Southwest Freeway, Houston, Texas 77027 – Attorney for

Amici Curiae National School Boards Association and T exas

Association of School Boards Legal Assistance Fund 

 /s/ Christopher B. Gilbert                          
Christopher B. Gilbert

Attorney for the Amici Curiae National

School Boards Association and Texas

Association of School Boards Legal

Assistance Fund
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II.

INTEREST OF AMICI CURIAE

The National School Boards Association (“NSBA”) is a federation of state

associations of school boards from throughout the United States, the Hawai‘i State

Board 
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2010).  Like the Magistrate’s opinion, the Panel Decision then spends most of its time

focusing on the primary substantive question of whether elementary students have

First Amendment rights.  Given the very broad level at which this analysis is

conducted, as discussed below, and the “lack of adequate guidance to enable teachers

and principals to determine whether the decisions they make comply with

constitutional standards,” Pounds, 730 F.Supp.2d at 638, the Amici believe that this

issue is precisely what the Supreme Cour
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whether a point of law was clearly established for purposes of qualified immunity. 

See Pearson, 129 S. Ct. at 823 (“The officers here were entitled to rely on these cases,

even though their own Federal Circuit had not yet ruled on ‘consent-once-removed’

entries.”).  Pearson went so far as to hold that a court could find that a right was not

“clearly established” based on a split among the circuit courts that only developed

after the events that had given rise to the lawsuit.  Id.   The Magistrate should3

therefore have given greater consideration – and weight – to the Curry and Walz

decisions (which are discussed below).   4

Third, the Magistrate also erred when he declared that “the matter before the

Court does not involve the Establishment Clause but rather a student’s right to free

speech.”  (Recommendation, p. 9.)  Although the student Plaintiffs asserted violations

of their free speech rights, the Defendant principals took the action they did because

of concerns about possible violations of the Establishment Clause.  This case,

therefore, involves the intersection of both sets of rights, and the proper qualified

immunity question is not whether the students’ rights to free speech were clearly

The Panel’s assertion that the Defendants should not have cited Morse for qualified3

immunity purposes because it had not been decided when they made their decisions, see Morgan,
627 F.2d at 180 n.13, is therefore incorrect.

Although the Panel at least acknowledged that under Pearson and McClendon, it could look4

at caselaw from other circuits in determining whether a right is clearly established, it then declared
that doing so would be “misplaced and unhelpful.” Morgan, 627 F.3d at 181.  As discussed below,
this statement is puzzling, given the virtually analogous similarities of cases such as Curry and Walz
to this case.
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established, but whether those rights, as balanced against the District’s obligations

under the Establishment Clause, were clearly established.  

The Panel decision also focuses overly much on the free speech aspect of this

case, and does so at such a generalized level of analysis that no reasonably informed

principal, reading the cases cited by the Panel, would understand what he or she was

supposed to do under the facts presented in this case.   To support the broad

proposition that even elementary students have First Amendment rights in the public

schools, the Panel cites to Tinker v. Des Moines Indep. Comm. Dist., 393 U.S. 503

(1969) and West  Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943), see

Morgan, 627 F.3d at 177, and later to cases such as Good News Club v.  Mi lford

Central School, 533 U.S. 98 (2001), Lamb's Chapel v. Center Moriches Union Free

School District, 508 U.S.  384 (1993), and Rosenberger v. Rector 
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perceived as school-sponsored.  The fact that a school cannot compel an elementary

school student to say the Pledge of Allegiance (Barnette) does little to tell a principal

whether and to what extent a principal must allow elementary students to pass out

things during the school day, at school events, or during dismissal.  Tinker, which

dealt with the passive wearing of armbands by older students, has been restricted and

distinguished so many times by subsequent courts that it is difficult to derive

direction from it for specific situations:

Today, the Court creates another exception.  In doing so, we continue to

distance ourselves from Tinker, but we neither overrule it nor offer an

explanation of when it operates and when it does not.  I am afraid that

our jurisprudence now says that students have a right to speak in schools

except when they don't – a standard continuously developed through
litigation against local schools and their administrators.

Morse v. Frederick, 127 S. Ct. 2618, 2634 (2007) (Thomas, J., concurring).  Tinker

also did not involve a clash between the students’ free speech rights, and the school’s

obligations under the Establishment Clause, which is central to this case.
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never be a situation where q
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would have discovered the two decisions in Curry v. School District of the City of

Saginaw, 452 F.Supp.2d 723 (E.D. Mich. 2006), aff’d on other grounds, Curry v.

Hensiner, 513 F.3d 570 (6  Cir. 2008). As part of an elementary school “Classroomth

City” exercise, where each student was required to create and market a product to the

other students, the plaintiff student decided to sell Candy Cane ornaments made out

of pipe cleaners and beads, with a card attached to the ornament that purported to

describe the religious symbolism of the candy cane, similar to the card at issue in

Walz.  A teacher noticed the card and brought it to the attention of the principal, who

told the student he could not sell the ornaments with the card.  The student removed

the card and was not otherwise punished for the incident.  

In evaluating whether the principal was entitled to qualified immunity, the

district court followed the now slightly-discredited mandatory two-step procedure

from Saucier v. Katz, 533 U.S. 194 (2001), and first considered whether the student

had shown a violation of his free speech rights under the First Amendment.  The

district court found that the restriction on the student’s speech was not justified under

even the more generous Hazelwood  standard.  Curry, 452 F.Supp.2d at 735.  The6

court found that the ornament with the card met the requirements of the exercise, and

also noted that there was no evidence of disruption caused by the sale of the

ornaments.  Id. at 736-37.  

Hazelwood School District v. @
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The court then turned to the question of whether the Establishment Clause

required the school to prohibit distribution of the religiously-themed ornaments,

which it called “a closer question.”  Id. at 737.  The court felt that the question came

down to whether the speech at issue – selling the ornaments – was government or

private speech.  However, the court noted that even private speech endorsing religion,

while protected by the First Amendment, is not guaranteed a forum on all property

owned by the State, especially where the State provides the vehicle for the expression

and the forum is one that is traditionally closed.  Id. at 737-38.  The court felt that this

case provided a particularly difficult question:

The reason the question is close in this case is that reasonable people
could view the nature of the forum-the Classroom City environment-in

different ways. To the extent that forum is open, the danger of

attributing private religious views to the State is minimal. The danger,

however, increases where the forum is closed. And all of this must be

considered in light “of the fact that [the Supreme Court] ha[s] been

particularly vigilant in monitoring compliance wi�  lhe stablishment

Cla_se in elementar” and secondar” schooÉs.Id. at 738 ‚quõting an r den g. Prr• ,  S.Ct. , 3-i  ‚ II.  The courtnoted that “[t]he Supreme Court has not offereI  a single, consistentlyÖap lied test thatlowe& courts might ap ly tõ ass ist in ma¶ing [ stablishment Cla_se] determination,d. at 738, but settled on _sing the Ï em on test.  The court then concluded that theprohibiBion  on selling the o naments with the ca)d failed the effect prong of theÏ em on test, beca_s e no reason � b le ðbserver ould � ttribute the religious  message õã �àC F` O�f ÑC W S � TàAÃ CðÃ óA 6 ð4 Tà  Aâ fwe#qP X�A6 ð4 Tà O�f CðÃ óA 6  P FpAÃ iAàCP    P`ð O�f P F` Aà6AQÃÃAà 6  Aàðà A�  i óÑi
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the school, considering that it was one product out of fifty-six being sold by students

in the mock marketplace.  Id. at 740.

The court then turned to the question of whether the student’s right that it had

found to be violated was clearly established at the time.  The court agreed with the

Plaintiff that “the right to be free to speak on ideas and beliefs in a school setting is

clearly established,” but noted that “the qualified immunity defense requires the Court

to look beyond the right in the abstract.”  Id. at 742.  The court concluded that in this

case, the First Amendment speech rights of a student to make religious statements in

a quasi-classroom setting were not clearly established at the time of the incident: “the

school administrator reasonably could not be expected to identify the subtle

distinctions that differentiate one type of forum that resulted or the appropriate test

that should be applied.”  Id. at 742.  The court therefore held that the principal was

entitled to qualified immunity:

Ms. Hensinger had to make a difficult choice in a complicated situation.

That she was expected to apply several constitutional tests to determine

the correct legal answer would be daunting even in an ideal situation.

Her knowledge of the law no doubt sensitized her to her obligations

under the Establishment Clause, which under some circumstances may
serve as a compelling government interest and therefore constitutionally

justify a free speech violation....Balancing obligations under the

Establishment Clause and the free speech provisions of the First

Amendment in this case placed the defendant squarely upon the “hazy

border” that divides acceptable from unreasonable conduct.  This

appears to the Court to be precisely the type of case for which the

qualified immunity defense was intended.
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Id. at 742-43 (internal citations omitted).  

What makes the Curry litigation so instructive to the qualified immunity issues

in this case is what happened when the student plaintiff appealed the issue of

qualified immunity.  In Curry v. Hensiner, 513 F.3d 570 (6  Cir. 2008), the Sixthth

Circuit upheld the lower court’s grant of qualified immunity, but did so under the first

Saucier prong: the Court found that the student had not shown that the principal’s

actions violated his constitutional rights at all.  On appeal, the parties disputed which

of the Supreme Court’s student speech cases should apply.  The Court disagreed with

the plaintiff that Tinker, and not Hazelwood, should apply:

For speech to be perceived as bearing the imprimatur of the school does
not require that the audience believe the speech originated from the

school, only that an observer would reasonably perceive that the school

approved the speech....Even though Joel and his parents circumvented

the product approval process, students and parents were unaware of this,

and reasonably would have perceived the product as school-approved if

it had been sold.

Id. at 577 n.1.  The Court then held that prohibiting the distribution of the ornaments

with the religious message was constitutional under Hazelwood:

The school's desire to avoid having its curricular event offend other
children or their parents, and to avoid subjecting young children to an

unsolicited religious promotional message that might conflict with what

they are taught at home qualifies as a valid educational purpose. 
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Id. at 579.  Because the Court found that no constitutional violations existed, there

was no need to address the “clearly established” prong of the Saucier qualified

immunity test on which the lower court had relied.

So in the end, the Sixth Circuit and its lower court could not agree whether the

student’s First Amendment rights had been violated or not - but they agreed that those

rights were not clearly established.  What is puzzling about this case is how the

Magistrate and the Panel could determine that Swanson and Bomchill violated the

clearly established First Amendment rights of the Plaintiffs, when the two most

analogous circuit court decisions have held that principals did not violate a student’s

First Amendment rights at all when they prohibited p�n ì ll nt’ ci cFi att urthe
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court noted that “[a]ge is a critical factor in student speech cases,” id. at 1538, and

upheld restrictions  on passing out religious literature at an elementary school; and

Walker-Serrano ex rel. Walker v. Leonard, 325 F.3d 412 (3  Cir. 2003), where ther d

Court upheld a prohibition on the distribution of literature by an elementary �� t th
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adequate notice to school principals and teachers as to how they should proceed.  The

principals here had to consider not only the students’ free speech rights, but their own

obligations under the Establishment Clause.  As this Court noted only thirteen years

ago:

When we view the deceptively simple words of the Establishment

Clause  through the prism of the Supreme Court cases interpreting them,

the view is not crystal clear.  Indeed, when the Supreme Court
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another.  McCreary County, 545 U.S. at 890 (Scalia,  J., dissenting).  Although we

now have four relatively new Justices, noted constitutional law professor Erwin

Chemerinsky opined in a 2006 law review article that Chief Justice Roberts and

Justice Alito would in all likelihood join Justices Scalia, Kennedy and Thomas in

voting to overrule Lemon in an appropriate case.  See Erwin Chemerinsky, Why

Separate Church and State?, 85 OR. L. REV. 351 (2006). 

 Justices Sotomayor and Kagan are a little harder to predict with regards to how

they would vote in a referendum on Lemon.  Despite a fairly lengthy tenure as both

a district court judge and judge on the Second Circuit Court of Appeals, Justice

Sotomayor has authored relatively few Establishment Clause decisions.  In a

thoughtful article entitled “Justice Sotomayor and Establishment Clause

Jurisprudence: Which Antiestablishment Standard will Justice Sotomayor Endorse?”, 

David Estes suggested that while Justice Sotomayor’s Establishment Clause cases

have been fairly straightforward in following established precedent, she has seemed

“frustrated with the uncertainty of Establishment Clause jurisprudence,” calling the

cases “a morass of competing and conflicting rationales.”  See 11 Rutgers Journal of

Law & Religion 525, 539 (2010) (quoting Flamer v. City of White Plains, 841

F.Supp. 1365, 1378 (S.D. N.Y. 1993)).  Estes predicts that Justice Sotomayor will

follow the lead of former Justice Byron White in preferring“fact-intensive analysis
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and narrow rulings,” which could make her position on Establishment Clause cases

“unpredictable.”  Id. 

Justice Kagan,  although lacking the lengthy judicial history of A
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(See http://www.bjconline.org/index.php?option=com_content&task=view&id=

3660&Itemid=134 (visited on March 12, 2011)).  So this begs the question: if a

majority of sitting Justices would be willing to overrule Lemon in an appropriate case, 

Justice Sotomayor is likely to be “unpredictable” in her approach to Establishment

Clause cases, and Justice Kagan believes it is “a matter of sort of situation sense,”

how can a principal know whether and how to properly apply the Lemon test in very

fact-specific situations like those present in this case?

McCreary County and its companion case, Van Orden v. Perry, 545 U.S. 677

(2005), would themselves baffle any school teacher or principal trying to make sense

of the Supreme Court’s Establishment Clause jurisprudence.  Both cases involved

whether governmental entities could display the Ten Commandments in public

displays on public property.  Van Orden said that you could;  McCreary County said

that you could not.  Although gallons of ink have been spilled trying to explain how

these two cases can be reconciled,  the truth is that they cannot – at least not in a

manner easily understood by non-lawyers.  In both cases, the same four Justices said

that the displays were constitutional, and the same four Justices said that they were

unconstitutional - and all for the same reasons.  In McCreary County, the prevailing

plurality reaffirmed the Lemon test and applied it to the facts of the case, while in 

Van Orden, the prevailing plurality called the Lemon  test “not useful” and then

disregarded it, instead using what amounted to a historical analysis.  Van Orden, 125
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S.Ct. at 2861.  The swing vote in both cases was Justice Breyer, and he explained his

seemingly-contradictory votes by noting that “no single mechanical formula [ ] can

accurately draw the constitutional line in every case.”  Van Orden, 125 S.Ct. at 2868-

69 (Breyer, J., concurring).  He then held that in difficult cases, there is “no test-

related substitute for the exercise of legal judgment.”  Id. at 2869 (Breyer, J.,

concurring). 

Justice Breyer’s position sounds suspiciously like those of Justices Sotomayor

and Kagan, discussed above.  The Amici respectfully suggest that if the new

Establishment Clause test in difficult cases is “the exercise of legal judgment,” there

will never be a situation where such rights can be said to be clearly established.  As

one appellate court has already noted, after trying to make sense of McCreary County

and Van Orden, “we remain in Establishment Clause purgatory.”  American Civi l

Liberties Union of Kentucky v. Mercer County, Ky., 432 F.3d 624, 636 (6  Cir. 2005). th

The same can equally be said of free speech jurisprudence under the First

Amendment.  For years, parties have argued about whether to apply Tinker, Fraser7

or Hazelwood to various student speech situations.  One of the major underlying

issues in this very case – and a central issue in the appeal to this Court involving

Plano ISD, see Morgan v. Plano Indep. Sch. Dist., 589 F.3d 740 (5  Cir. 2009) -- isth

whether Tinker or the O’Brien test should apply to facially-neutral school policies (or,

Bethel School District No. 403 v. Fraser, 475 U.S. 675 (> olysy  - M -losyrusyche thchestrb`�Ftlb`�F si sib`�s, b`�F trb`�Ft  ölttrb`� ssstrb`�F tib`�s  �P  sistltp��

ri. Fr, 475 U.S. 675 (> olllllllllll
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is a school principal supposed to understand what lesson to take from the case about

when to apply Tinker and when to apply Morse?  If four years after Morse was issued

three circuit court judges cannot even agree on whether it or Tinker applies to a

dispute as common as a Confederate flag ban, how is a school principal supposed to

understand how to apply those cases to other situations – especially when you add the

“vast, perplexing desert of Establishment Clause jurisprudence”  into the mix?  It8

seems clear that whatever the free speech rights might be for elementary students,

they were not clearly established in the early 2000's, and they are still not clearly

established today.

 
Respectfully submitted,

THOMPSON & HORTON Dthoooooo
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