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STATEMENT OF IDENTITY, INTEREST IN CASE, AND  
SOURCE OF AUTHORITY TO FILE  

 
 The National School Boards Association (“NSBA”) is a nonprofit 

organization representing state associations of school boards, as well as the Board 

of Education of the U.S. Virgin Islands.  Through its member state associations, 

NSBA represents over 90,000 school board members who govern approximately 

13,800 local school districts serving nearly 50 million public school students.  

NSBA regularly represents its members‟ interests before Congress and federal and 

state courts and has participated as amicus curiae in many cases involving the 

impact of federal anti-discrimination laws on public school districts. 

 The Maryland Association of Boards of Education (“MABE”) is a private, 

non-profit organization to which all twenty-four (24) local boards of education in 

Maryland voluntarily belong.  Founded in 1957, MABE is recognized across the 

State as an advocate for public schools and their governing bodies, representing 

their interests in legislative and other governmental matters and in relations with 

the State and Federal education authorities.  MABE is also active with programs to 

enhance the quality of the work that Maryland‟s boards of education and board 

members do in furtherance of public education.  
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 For those students whose parents elect to enroll them in public school, 

Section 504 establishes a collaborative process whereby a team of school 

professionals can develop an integrated plan for serving each student with 

disabilities.  Following the Parents‟ position would turn such a plan into a 

disjointed grab-bag of services from which parents, and/or private schools, could 

select on an ad hoc 
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ARGUMENT  
 
Factual Background Relevant to the Argument of the Amici Curiae 

 The Student is a high-school student who has been diagnosed with Attention 

Deficit Hyperactivity Disorder (“ADHD”) and Anxiety Disorder.  Joint Appendix 

(“J.A.”) 9.  He lives in Baltimore, Maryland.   

 Pursuant to the appropriate processes under the IDEA, the Student was 

evaluated by the Baltimore City Public Schools (“BCPS” or the “School District”), 

and determined not to require a formal plan of special education pursuant to an 

individualized education program (“IEP”).  J.A. 175.  Subsequently, however, he 





http://nces.ed.gov/pubs2011/2011347.pdf
http://www.ldame.org/docs/UnderstandingADAAA-Section504.pdf


8 
 

available at http://nces.ed.gov/programs/digest/d10/tables/dt10_047.asp (last 

visited Apr. 3, 2012).1   

 Furthermore, as an example of just one condition, the Student at issue in
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 Conservatively estimated, then, there are more than a half-million other 

private school students with ADHD alone, and approaching a million students with 

some type of disability. 

 As this Court assesses the Parents‟ argument that would significantly expand 

the number of students (i.e., private school students) required to be provided 

educational and therapy services, public school districts are dealing with critical 

shortages of both funding and exactly the kinds of specialized personnel whom the 

Parents insist must serve not only the public school students, but now private 

school students as well.  For example: 

 The ratio of students to school counselors (457:1) is almost twice the 
recommended ratio (250:1).  

 
 In the most recent American Speech and Hearing Association Schools 

Survey (2010), 55% reported shortages in schools. Respondents indicated 
that the greatest impact of the shortage was increased caseload/workload 
(81%), followed by decreased opportunities for appropriate service delivery 
(52%). Reported shortages in the Mid-Atlantic region were 36.7%.  

 
 The ratio of students to audiologists (71,555:1) is more than seven times the 

recommended number (10,000:1).  
 

 Forty-eight states and the District of Columbia identified special education 
teaching and/or at least one of the related service provider categories as an 
official “shortage area” for the 2011-2012 school year.  
 

 There will be a shortage of almost 9,000 school psychologists in the U.S. by 
2010, with a cumulative shortage of almost 15,000 by 2020.  
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NATIONAL COALITION ON PERSONNEL SHORTAGES IN SPECIAL EDUCATION AND 

RELATED SERVICES, PERSONNEL SHORTAGES PERVADE OUR NATION‟S SCHOOLS 

(June 2, 2011), available at  

http://www.specialedshortages.org/2011DataFactSheet.pdf (last visited Apr. 8, 

2012).  The ability to retain related services personnel such as therapists is a 

particular concern.  See, e.g., The Critical Shortage of Speech-Language 
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statutory provisions expressly require that the child find process utilized by public 

schools be designed to ensure the equitable participation of parentally-placed 

private school students.  20 U.S.C. § 1412(a)(10)(A)(ii)(II) (2012).  They also 

contain a specific formula for the limited amount of resources (known as the 

“proportionate expenditure” requirement), which schools must spend on providing 

services to this group of students.  20 U.S.C. § 1412(a)(10)(A)(i)(I) (2012).  IDEA 

specifies a procedure that is required for determining the specific type of special 

education services that will be offered, which students will be served, and where 

the services will be provided.  20 U.S.C. § 1412(a)(10)(A)(iii)(IV) (2012).  The 

statute also expressly provides that the identified services may, but need not, be 

provided at the private school.  20 U.S.C. § 1412(a)(10)(A)(i)(I) (2012).   

 Inherent in these express statutory requirements of the IDEA is the clear 

recognition that not all parentally-placed private school students with disabilities 

will receive special education services from the public schools once their parents 

decide to place them in private schools.  Nor will those privately-placed students 

who do receive some special education or related services from the public schools 

be able to receive all the services that they would were they enrolled in the public 

school system.  This is formally acknowledged by the U.S. Department of 

Education regulations, which provide that “[n]o parentally-
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a right to complete participation under Section 504.  Most importantly, under the 

Parents‟ interpretation of Section 504‟s regulation, IDEA-eligible private school 

students would now have an individual right to services, and the ability to enforce 

that right in a due process hearing, in direct contradiction of current IDEA 

regulations.  34 C.F.R. § 300.137(a) (2012).  If Congress believed, as the Parents 

assert, that Section 504 already mandates the provision of special education 

services to all parentally-placed private school students with disabilities, there 

would have been no need for them to draft detailed limitations on the degree to 

which these services are required under IDEA. 
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applicable under Section 504.  That being the case, it would be highly anomalous if 

by meeting a demonstrably lower threshold, the student had a right to receive 

precisely all those services (including “special education services:  counseling 

services; speech-language services/psychological services addressing social skills; 

tutoring in various subjects; teaching and re-enforcement of organizational skills”) 

for which he was ineligible under the more demanding provisions of IDEA. 

 

D. Though the Parents attempt to limit  the potential consequences of 
their position by arguing that they are requesting only services at 
the public school location, their rationale is in no way limited to 
that. 

 The Parents attempt to limit the reach of their interpretation of Section 504 

by arguing that they seek only services to be provided after school at the public 

school location, rather than services to be provided on the premises of the private 
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1994) (back pay). The authority for reimbursement, and for an equitable remedy 

such as the provision of services, is in this context the same:  Monetary 

reimbursement is simply an alternative way for the school division to discharge its 

obligation to provide required services, where it failed to do so at the time it should 

have.  Cf. Burlington Sch. Comm. v. Massachusetts Dep’t of Educ., 471 U.S. 359, 

369-70 (1985) (under IDEA‟s statutory predecessor, school district that failed to 
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in private school, would now nonetheless be able to demand Section 504 special 

education and related services from the public school district, for which the school 

district would receive little or no federal funding. 

1. Students qualifying under IDEA necessarily also qualify 
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mandates.  This Court should not lightly embark on creating what would amount to 

another significant unfunded mandate to burden public schools.  

2. Neither federal nor many state laws require, or provide 
funding for , these additional obligations. 

 There is no dispute that Section 504 provides no federal funding to support 

the significant expansion of services that public school systems would be required 

to provide were the Parents‟ position sustained.  Furthermore, in most states, local 

school districts would not receive even generally-available state funding for private 

school students who seek services from public schools when they do not attend any 

classes there.   

 Some states, such as Pennsylvania, have decided as a matter of state law that 

local school districts must allow private school students the opportunity for partial 

or dual enrollment in public school for the purposes of accessing select public 

school services.  Lower Merion Sch. Dist. v. Doe, 593 Pa. 437, 931 A.2d 640 

(2007) (relying upon 22 Pa. Code §§ 15.1-15.11).  Many other states, such as 

Maryland, Montana, New Jersey, Oklahoma, and West Virginia, do not require or 

permit such dual enrollment for the purposes of allowing private or non-public 

school students to participate in public school activities.  See, e.g., Thomas v. 

Allegany County Bd. of Educ., 51 Md. App. 312, 443 A.2d 622 (1982); Kaptein v. 

Conrad Sch. Dist., 931 P.2d 1311 (Mont. 1997); Forstrom v. Byrne, 775 A.2d 65 

(N.J. App. Div. 2001) (home schooled student had no right to receive speech-
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language therapy at public school); Swanson v. Guthrie Indep. Sch. Dist. No. I-1, 

942 F. Supp. 511, 515 (W.D. Okla. 1996) (Oklahoma law does not create right to 

“free part time public education”); Jones v. West Virginia State Bd. of Educ., 218 

W.Va. 52, 59-60, 622 S.E.2d 289, 296-97 (2005) (non public school students “do 

not contribute to the average daily attendance or enrollment numbers of the public 

schools, thus no funds are expended to the county boards in consideration of those 

children. To then require counties to spend these limited funds” on non-public 

students “would create a financial burden.”). Still others, such as Virginia, make 

the part-time admission of private school students a matter of local school district 

discretion, but provide only partial state funding.  Virginia, for example, has a 

specific statute that allows schools to count home-schooled students who are 

enrolled on a part-time basis in their Average Daily Membership (“ADM”) 

calculation, but only up to a total of half of a student and only if the student 

actually attends school for at least two and a half hours per week.  Va. Code § 

22.1-253.13:2(N) (2012).  Under this formula, a public school district in Virginia 

would receive no state funding to provide services to a student such as D.L. 

 It should be left to the legislative discretion of individual states to determine 

whether providing private school students the opportunity to access supportive 

services from local school districts is a sufficiently important legislative priority to 

permit local school districts to provide those services, or even to mandate that they 
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J.A. 201. 

 Section 504 plans were designed to be an integrated plan cooperatively 

developed by a knowledgeable group of school staff members working together in 

a school program.  The Parents‟ argument, however, would render them an a la 

carte menu from which the parents of private school students could choose some 

isolated services, and ignore the rest.  This was not intended, nor is it required, by 

Section 504. 

III.  The Parents’ Interpretation of Section 504’s Administrative Regulations 
is Inconsistent with the Statute Itself. 

A. Section 504 is intended to prohibit  discrimination solely on the 
basis of disability in federally-funded programs. 

 Section 504 provides that “No otherwise qualified individual with a 

disability…, shall, solely by reason of her or his disability, be excluded from the 

participation in, be denied the benefits of, or be subjected to discrimination under 

any program or activity receiving federal financial assistance….”  29 U.S.C. § 794 

(2012) (emphasis added).  The statute is about access to equitable opportunities for 

participation in the program receiving federal funding, i.e.
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failed to receive certain accommodations and/or services that he would receive in 

public school solely because his Parents have elected to enroll him in a private 

school instead.  This does not constitute discrimination by the School District or 

the Board – “solely” or otherwise – on the basis of the Student‟s disability. 

 Indeed, the Parents‟ position is that the Student should be allowed to receive 

benefits to which as a private school student he would not otherwise be entitled, 

i.e., accommodations, therapy, tutoring and other services, solely because he has a 

disability.  There is no dispute that any similarly situated non-disabled student 

enrolled by his parents in private school would not be entitled to receive such 

educational and related services and accommodations on a part-time basis from the 

public schools in Maryland (or the many other states that have not adopted dual or 

partial 
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directly applicable to this Court‟s disposition of the issues which the Parents raise 

here.   

 The Court first acknowledged, “the starting point in every case involving 

construction of a statute is the language itself.”  Id. at 405 (internal citations 

omitted).  Based on the Court‟s review of the express language of Section 504, the 

Court held that it “requires only that an „otherwise qualified handicapped 

individual‟ not be excluded from participation in a federally funded program 

„solely by reasons of his handicap,‟ indicating only that mere possession of a 
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his chosen private school.  930 F.2d at 365.  Parents relied in part upon an EHA 

administrative regulation, the applicable portion of which is similar to that upon 

which Parents rely here.  Specifically, that regulation, former 34 C.F.R. § 300.452, 

provided that, “Each local educational agency shall provide special education and 

related services designed to meet the needs of private school handicapped children 

residing in the jurisdiction of the agency.” (emphasis added).  That language is 

materially the same as the portion of the current Section 504 regulation upon which 

the Parents rely for their argument that the school district here must provide 

services to all students “in the recipient‟s jurisdiction,” regardless of whether those 

students are enrolled in private or public school.  34 C.F.R. § 104.33(a) (2012).3 

 This Court rejected the argument that the above regulatory language 

mandated services to all students in private as well as public school.  Instead, this 

Court held that, “We find that Sec. 300.452 can only be interpreted to mean that a 

local school district need not pay for a child's related services when the child‟s 

parents choose to place her in a private school.”  930 F.2d at 367.4  Likewise here, 

                                                 
3   34 C.F.R. § 104.33(a) (2012) provides:  “(a) General. A recipient that operates a 
public elementary or secondary education program or activity shall provide a free 
appropriate public education to each qualified handicapped person who is in the 
recipient’s jurisdiction, regardless of the nature or severity of the person‟s 
handicap.” (emphasis added). 
 
4   This Court‟s further holding in Goodall that providing an interpreter on the 
grounds of a parochial school would pose an Establishment Clause problem, 930 
F.2d at 370, has been superseded by the U.S. Supreme Court‟s decision in Zobrest 
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decided not to provide any services to particular categories of students).  As that 

Memorandum notes, once a child is identified as eligible, “Parents can choose 

[whether or] not to accept public education in favor of their parental private school 

placement.”  Id. at *4. 

 Applying Section 504‟s child find and Free Appropriate Public Education 

(“FAPE”) requirements in this fashion ensures that parents have full information 

regarding their child‟s educational needs and the resources available in the public 

schools so that parents can make informed decisions when they opt for private 

school.  The difference in scope between the two requirements is not at all 

inconsistent.  

E. Insofar as the administrative regulation at issue could be 
interpreted as requiring that public school districts provide 
services to disabled students not otherwise attending public 
school, where nondisabled private school students do not have 
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itself.  Ragsdale v. Wolverine World Wide, 535 U.S. 81, 92 (2002).  In cases where 

a regulation is contrary to the statutory mandate, it will be struck down.  Id.; 

United States v. O’Hagan, 521 U.S. 642, 673 (1997); Chevron U.S.A. Inc. v. 

Natural Resources Defense Council, Inc., 467 U.S. 837, 844 (1984).  
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(2012) were applied in the manner urged by the Parents, it would be subject to 

invalidation. 
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CONCLUSION 

 For the foregoing reasons and those arguments made in Appellee‟s brief, 

Amici Curiae, urge this Court to affirm the decision below. 
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