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______________________ 

JANE DOE,  
Plaintiff-Appellant, 
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______________________ 
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______________________ 
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SOUTH CAROLINA SCHOOL BOARDS ASSOCIATION 
______________________ 
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2 
 



3 
 

statewide interests of public education through legal, political, community and 

media advocacy.  As a legal advocate for public school districts, the SCSBA 

represents the interests of its members in supporting and enhancing elementary and 

secondary education in matters before the State and federal courts. 

Amici



4 
 

A school district is liable in money damages under Title IX of the Education 

Amendments of 1972, 20 U.S.C. §§ 1681-1688, only when the district itself subjects 

a student to discrimination based on sex.  Among other things, that standard requires 

proof of actual knowledge of harassment as well as a deliberately indifferent 

response.  In setting a high bar for Title IX liability, the Supreme Court 

acknowledged the unique characteristics of K-12 schools, where students are still 

learning about social interactions, and emphasized the importance of giving 

educators needed flexibility to assess developmentally-appropriate behavior and 

respond with individual, student-based decisions.  It is equally important that courts 

arm educators with clear standards that enable them to make those assessments and 

focus on educating students.   

With this in mind, this Court should reject the Appellant’s invitation to expand 

the liability standard to attach to notice of any allegation, even mere rumors.  

Blurring the lines of actual knowledge will place educators in a no-win situation, in 

which they face liability from victims for not acting on unsubstantiated allegations 

or liability from the accused for taking action on rumors.  Instead of creating such 

confusion, this Court should follow existing Supreme Court and Fourth Circuit 

precedent that clearly defines actual knowledge as knowledge of acts of unlawful 

harassment.     
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In addition, this Court should enforce the rigorous deliberate indifference 

standard articulated by the Supreme Court.  Under this high standard, liability 

attaches to funding recipients only where th



6 
 

in its programs or activities.”  526 U.S. 629, 633 (1999).  A school district may be 

liable only if it had “actual knowledge” of “harassment that is so severe, pervasive, 
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conduct in question.”  Id.  The Court also emphasized that Davis foreclosed 

institutional liability for “failure to react to teacher-student harassment of which [the 

school district] knew or should have known,” and, instead, limited liability to cases 

involving sexual harassment about which school officials have “actual 

knowledge[.]”  Id.  This Court should therefore reject Doe’s efforts to sidestep this 

unambiguous and binding precedent. 

B. Actual Knowledge Depends on the Information School Officials 
Receive, and Demands Appropriate Deference to Their 
Professional Judgment. 

This conclusion then raises the next question:  how much information is 

necessary to confer “actual knowledge” of “acts of harassment”?  It depends.  

Underlying the jurisprudence both parties have cited is an implicit recognition that 
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and her mother’s repeated and detailed complaints to multiple school officials 

plausibly alleged actual knowledge at the motion to dismiss stage); Jennings, 482 

F.3d at 693, 700 (finding that a player’s vivid report of her coach’s sexually 

demeaning behavior, if proven, cy 



10 
 

of which only a school official can be aware.  School size, student experiences and 

relationships, socio-economic realities, and community dynamics and history may 

all play a role. 

In every case, however, officials’ discretion to evaluate the available 

information is essential.  Courts have frequently recognized the importance of 

judicial deference to an educator’s professional judgment across numerous contexts.  

E.g., Regents of the Univ. of Michigan v. Ewing, 474 U.S. 214, 225 (1985) (providing 

that “[w]hen judges are asked to review the substance of a genuinely academic 

decision, such as this one, they should show great respect for the faculty’s 

professional judgment”); Epperson v. Arkansas, 393 U.S. 97, 104 (1968) (stating 

that courts “cannot intervene in the resolution of conflicts which arise in the daily 

operation of school systems and which do not directly and sharply implicate basic 

constitutional values”); Gagliardo v. Arlington Cent. Sch. Dist., 489 F.3d 105, 113 

(2d Cir. 2007) (citations omitted) (recognizing “the judiciary generally ‘lacks the 

specialized knowledge and experience necessary to resolve persistent and difficult 

questions of educational policy.’”); Planned Parenthood of S. Nevada, Inc. v. Clark 

Cty. Sch. Dist., 941 F.2d 817, 829 (9th Cir. 1991) (holding that a school’s decision 

not to promote controversial speech “is a judgment call which . . . [is] in the 

discretion of school officials and which is afforded substantial deference”); Red Clay 

Consol. Sch. Dist. v. T.S., 893 F. Supp. 2d 643, 656 (D. Del. 2012) (noting that “not 
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every behavioral issue justifies official school intervention” and the “expertise of 

school administrators deserves due deference in the context of student discipline”); 

see also Karen M. Clemes, Lovell v. Poway Unified School District:  An Elementary 

Lesson Against Judicial Intervention in School Administrator Disciplinary 

Discretion, 33 Cal. W. L. Rev. 219, 241 (Spr. 1997). 

Such deference to an educator’s discretion is particularly critical in the 

“student-on-student” harassment context, for several reasons.  First, school officials 

have more accurate and reliable information about their students and school 

dynamics than any court or any government body could ever have.  School officials 

interact with students daily, so they generally know which students are isolated, 

which students have had previous scuffles, and which students just broke up.  Myriad 

facts that officials have learned about their school, staff, and students, along with 

officials’ own specialized training and expertise, help officials evaluate reports of 

student misbehavior.   

Second, as the Supreme Court has recogni
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Admitting Expert Opinion Testimony in Child Sexual Abuse Prosecutions, 41 Duke 
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C. The Jury Correctly Found that Hogan did not have Actual 
Knowledge that Doe Experienced Harassment.  
 

Even though the district court incorrectly instructed the jury that Doe need 

only prove the School Board’s actual knowledge of a harassment allegation, see 

Fairfax Cty. Sch. Bd. Br. at 30, rather than knowledge of the harassment itself, the 

jury correctly concluded that no actual knowledge existed.  Indeed, Doe’s highly 

selective recitation of the trial court record further underscores the importance of the 

actual knowledge standard and its attendant deference to educators’ professional 

judgment.  By Doe’s account, Assistant Principal Jennifer Hogan11
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sit with Smith on the bus, she was wearing his hat, and she had put her head on his 

shoulder.  JA 1275:10-24, 1276:16-23.  Security Officer Baranyk asked whether Doe 

wanted to press criminal charges, and Doe visibly recoiled at the idee9JdG
.50n1-e 
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2001)).2  

Hogan’s conversations with multiple witnesses are similar to those taking 

place in school buildings across the country every day.  School officials must 

consider all the circumstances, including the rights and interests of all of the students 

involved.  School officials gather the facts as presented by those involved, do their 

best to ferret out the truth, apply school policy, and care for students affected by any 

decisions.  And courts acknowledge this tough work requires deference.  

II. This Court Should Reject the Invitation to Depart from Clear Precedent 
Regarding Actual Knowledge  

Doe appears to concede she cannot meet the “actual knowledge” standard 

articulated in Davis and Baynard based on the facts described above.  That is, she 

does not contend that Hogan subjectively knew harassment had actually occurred.  

Instead, Doe says Hogan had “actual knowledge” if Hogan actually knew Doe and 

her mother were claiming sexual harassment.  But, contrary to what Doe suggests, 

“actual knowledge” cannot be based on one student’s equivocal account that requires 

an educator to infer non-consensual sexual activity might have occurred.  That 

formulation distorts the plain language of Davis and Baynard, ignores the policy 

                                           
2 The rule advanced by Doe runs contrary to the requirement that Title IX liability 
attaches only to intentional misconduct.  As recognized by Fairfax County School 
Board, “Title IX is a Spending Clause statute under which school divisions must 
have clear notice of its requirements, and neither Congress nor the courts have 
informed school divisions that liability attaches to honest-but-negligent assessments 
that no harassment has occurred.”  Fairfax Cty. Sch. Bd. Br. at 30. 
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know of it because he could not have failed to know of it.”  Brice v. Va. Beach Corr. 

Ctr., 58 F.3d 101, 105 (4th Cir. 1995).  In other words, the “actual knowledge” 

standard does not allow officials to disregard consciously the facts before them. 

Practically speaking, it bears emphasis that the threat of money damages is by 

no means a school’s only incentive to ferret out and minimize student misconduct.  

Schools are primarily concerned with the safety and education of their charges.  

Allowing student misconduct to run rampant undermines those goals and defies any 

educator’s instincts.  Educators also have a duty to report suspected criminal 

ry reporting laws.  Cf. Va. Code Ann. § 63.2-

1509(D).  And, school districts that turn a blind eye to discrimination may be 

investigated by the United States Department of Education’s Office for Civil Rights, 

which can lead to required changes to policies and procedures and loss of federal 

funding.  Therefore, expanding monetary liability for teachers and administrators 

making informed judgments about whether student misbehavior rises to the level of 

“harassment” will not protect the students; it will serve only to divert the limited 

resources that would otherwise support their education.  For all of these reasons, the 

Court should reject Doe’s invitation to expand the concept of “actual knowledge,” 

and Title IX’s implied monetary remedy, to every case of reported student 

misbehavior. 
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III. The School Board Was Not Deliberately Indifferent 

The deliberate indifference element of the Davis liability standard sets an 

intentionally high bar.  If applied properly, that standard should result in relatively 

few scenarios in which schools may be held liable for monetary damages for their 

actions in addressing student-on-student harassment.  That high standard mandates 

a finding of no deliberate indifference in this case.   

Title IX liability attaches to funding recipients only where they are 

“deliberately indifferent” to known harassment.  Davis, 526 U.S. at 650.  Deliberate 

indifference exists only when the “response to the harassment or lack thereof is 

clearly unreasonable in light of the known circumstances.”  Id. at 648.  This is a 

“very high standard—a showing of mere negligence will not meet it.”  Baynard, 268 

F.3d at 236 (quoting Grayson v. Peed, 195 F.3d 692, 695 (4th Cir. 1999)); S.B. v. 

Bd. of Educ. of Harford Cty., 819 F.3d 69, 76 (4th Cir. 2016) (“Davis sets the bar 

high for deliberate indifference.”).  The Supreme Court recognized the importance 

of setting this heightened standard to ensure that school administrators “continue to 

enjoy the flexibility they require.”  Davis, 526 U.S. at 648.  “The point, again, is that 

a school may not be held liable under Title IX . . . for what its students do, but only 

for what is effectively ‘an official decision by the school not to remedy’ student-on-

student harassment.”  S.B., 819 F.3d at 76-77 (quoting Davis, 526 U.S. at 642).  

Importantly, “school administrators are entitled to substantial deference” in 
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developing a “response to student-on-student bullying or harassment.”  
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This conduct simply does not constitute deliberate indifference.3  To hold 

otherwise would render the deliberate indifference standard meaningless.  And it is 

hard to imagine how a school could escape liability under Title IX in any case if the 

School Board’s actions here are deemed insufficient.  The School Board 

investigated, interviewed numerous potential witnesses, admonished Smith to stay 

away from Doe, acquiesced to Doe’s request to rearrange the seating in band class, 

provided Doe numerous academic accommodations, and offered Doe counseling 

services.  S.B., 819 F.3d at 77 (finding no deliberate indifference where school 

                                           
3 Even though Hogan did not think that Doe had been sexually harassed, she 
recognized that Doe was struggling and made sure that the student received the 
numerous academic accommodations she requested.  The School Board’s actions 
were effective.  Doe has not alleged, nor was any evidence offered at trial to show, 
any factual basis for a claim of denial of access to the educational program other 
than the incident on the bus.  By the language of Title IX itself, liability lies only 
where the plaintiff is “subjected to discrimination under any education program or 
activity receiving Federal financial assistance.”  20 U.S.C. § 1681(a). The Supreme 
Court in Davis interpreted this provision to “suggest[] that the behavior be serious 
enough to have the systemic effect of denying the victim equal access to an 
educational program or activity.”  526 U.S. at 652.  “[I]n theory,” the Court 
explained, “a single instance of sufficiently severe one-on-one peer harassment 
could be said to have such an effect, [but] we think it unlikely that Congress would 
have thought such behavior sufficient to rise to this level in light of the . . . amount 
of litigation that would be invited by entertaining claims of official indifference to a 
single instance of one-on-one peer harassment.”  Id. at 652-53.  Under the rule 
adopted by a majority of circuits, following Davis, liability cannot be imposed on a 
school board in this case because Doe was not subject to further harassment.  See, 
e.g., Kollaritsch v. Mich. State Univ. Bd. of Trs., 944 F.3d 613, 618, 628-30 (6th Cir. 
2019); K.T. v. Culver-Stockton Coll., 865 F.3d 1054, 1057-58 (8th Cir. 2017); 
Williams v. Bd. of Regents of the Univ. Sys. of Georgia, 477 F.3d 1282, 1295-99 
(11th Cir. 2007); Escue v. N. Okla. Coll., 450 F.3d 1146, 1155-56 (10th Cir. 2006); 
Reese v. Jefferson Sch. Dist. No. 14J, 208 F.3d 736, 740 (9th Cir. 2000). 
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investigated complaints, issued discipline ranging from parent phone calls to 

suspensions where appropriate, and took other protective measures to respond to 

alleged harassment).  The Court should uphold the rigorous deliberate indifference 

standard and find that such conduct does not constitute deliberate indifference as a 

matter of law. 

IV. The Record Does Not Support a Spoliation Instruction 

The district court properly exercised its discretion in denying Doe’s request 

for a spoliation jury instruction.  Doe requested such an instruction for evidence that 

had been accidentally lost or destroyed.  But Fourth Circuit precedent makes clear 

that such an instruction may follow only intentional or willful conduct that results in 

lost or destroyed evidence.  The Court should not expand the circumstances 

justifying a spoliation instruction to negligent or accidental conduct.  Doing so 

would lead to spoliation findings whenever records are lost, irrespective of whether 

they were destroyed on purpose to gain a litigation advantage.   

“Spoliation is a rule of evidence, and the decision to impose sanctions for 

violations is one ‘administered at the discretion of the trial court’ and governed by 

federal law.”  Turner v. United States, 736 F.3d 274, 281 (4th Cir. 2013) (quoting 

Hodge v. Wal-Mart Stores, Inc., 360 F.3d 446, 450 (4th Cir. 2004)). “[A] district 

court’s ruling on a plaintiff’s request for a spoliation inference . . . ‘must stand unless 

it was an abuse of the district court’s broad discretion in this regard.’”  Id. at 281-82 
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(quoting Hodge, 360 F.3d at 450).  See also Callahan v. Pac. Cycle, Inc., 756 F. 

App’x 216, 227 (4th Cir. 2018) (“A trial court’s decision to instruct the jury on 

spoliation is reviewed for abuse of discretion.”).  While “[a]n error of law constitutes 

an abuse of discretion,” A Helping Hand v. Baltimore Cty., Md., 515 F.3d 356, 370 

(4th Cir. 2008), “[a] judgment will be reversed for error in jury instructions ‘only if 

the error is determined to have been prejudicial, based on a review of the record as 

a whole.’”  Abraham v. Cty. of Greenville, S.C.
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is appropriate only where the district court has found that “intentional conduct” 

contributed to the loss or destruction of relevant evidence.  Id. (emphasis added).  It 

cannot be given in cases involving negligent conduct: 

An adverse inference about a party’s consciousness of the 
weakness of this case, however, cannot be drawn merely 
from his negligent loss or destruction of evidence; the 
inference requires a showing that the party knew the 
evidence was relevant to some issue at trial and that his 
willful conduct resulted in its loss or destruction. 

 
Id.  See also Turner, 736 F.3d at 282 (reiterating that “spoliation does not result 

merely from the ‘negligent loss or destruction of evidence,’” but that “the conduct 

must be intentional”) (quoting Vodusek, 71 F.3d at 156).  



26 
 

The magistrate judge found no evidence of “advantage-seeking behavior” on 

the School Board’s part.  JA 94.  In addition, he found that this did not “rise to the 

level of intentional, purposeful, or deliberate conduct.”  JA 94 (internal quotations 

omitted).  Instead, the magistrate found that the loss of evidence resulted from 

negligent conduct.  JA 95, 97.  In other words, the School Board did not engage in 

any “improper conduct” justifying the need for sanctions.  Vodusek, 71 F.3d at 156.  

Doe filed no objections to the magistrate’s findings.  That failure prevents her from 

assigning error now.  Fed. R. Civ. P. 72(a).  Because the loss of evidence resulted 

from negligent or accidental conduct, rather than intentional or willful conduct, the 

district court properly declined to give an adverse inference jury instruction.  Turner, 

736 F.3d at 282; Vodusek, 71 F.3d at 156. 

In addition, Doe suffered no prejudice from the missing statement and 

interview notes.  Therefore, the circumstances did not warrant an adverse inference 

jury instruction to “level[] the evidentiary playing field.  Vodusek, 71 F.3d at 156.  

Doe concedes that Murphy testified at trial about what her statement said.  Doe Br. 

at 44.  She also admits that Kelly testified at trial about what she told Baranyk during 

their meeting.  Id.  Based on the live, unrebutted testimony from Murphy and Kelly 

about the contents of the two pieces of missing evidence, the district court correctly 

found that Doe suffered no prejudice to warrant a spoliation instruction.  JA 2317:8-

16, 2320:11-16.    
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CONCLUSION 

Amici respectfully pray that this Court affirm the judgment below.  To do 
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