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AMICI’S STATEMENT OF INTEREST 1

The over three million members of the National Education Association
(“NEA”) serve as educators in our nation’s public school districts, colleges, and
universities. Since its founding over a century and a half ago, NEA and its
affiliates have worked to cate, expand and strengthen the quality of public
education available to all childreilm the current crisis, NEA believes that
restoring public education services and funding, and doing so equitably, is central
to our nation’s recovery.

The American Fedation of Teachers, AFL-CIC'AFT”) is a national labor
union that represents 1.7 million members nationwide. The largest segment of
AFT’s members are public school educators and educational support personnel,
many of whom work in school districts where a significant portion of the student
population receive Title | and now CARES Act resources.

Americans United for Separation of Church and State is a national,
nonsectarian publimterest organization that is committed to preserving the
constitutional principles of religious freedom and the separation of religion and

government. Americans United has long fought to ensure that public tax dollars are

1 Pursuant to Local Rule 7(0)(5) and Fed. R. App. P. 29(a)(4a(&igi state that

no party’s counsel authored this brief in whole or in party, ntypar party’s
counsel contributed money to fund the preparation or submission of this brief, and
no person other than amiaind their counsel contributed money to fund the
preparation or submission of this brief.

1



used only for educational servicthat are appropriate for atuglents, regardless

of what their religious beliefs may be.

In the Public Intereqt'ITPI”) is a national nonprofit research and policy
organization that studids®w the privatization of public goods impacts service
guality,democracy, equity, and governmidudgets. ITPIl advocates for strong

public institutionghat work for everyone, and hdene extensive research and
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Amicibelievethat public education is the cornerstone of our nation’s social,
economic, and political stcture that education is a civil right necessary to the
dignity and freedom of the Americaegple and that everghild deserves
equitable access to a free puldducation that maximizes théndividual
potential. Amici alsorespecthe decision of ingtidualsto educate their childreat
their own expensm privately supported, nosegegated private schools. But they
opposeausinglimited public funds to subdize privateschools—which are by their
nature exclusive. Bblic schools serve all students, including a disproportionate
number of our neediest students, and aopgiose redirecting CARES Act funds
from the schools and communities that need them most in order to benefit private

schools



ARGUMENT

In the worst public health and economic crisis in most of our lifetimes, one
thathas hitBlack, Latinx and Native communities the hardest in terms of illness,
death and economic deprivation, the U.S. Department of Education under the
direction of SecretgrBetsy DeVos has undertaken to divert to private schools
over $1 billion in criticafunds that Congress appropriitender the CARES Act
for our neediest students.

The provision of the CARES Act at issiethis cases “plain as day.”
Michiganv. DeVos, F. Supp. 3d _No. 20-cv04478JD, 2020 WL 5074397,

at*5
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The Secretary’s Diversion of Critical Funding from Public Schools
is Based on a Misreathg of the CARES Act that Ignores Key
Historical and Statutory Context
The Department’s guidance and interim final rule interfgquitable
services’in CARES Act § 1800% mearequal funding for private schod®ut
that is not how “equitable servicelsas ever been understoad how Congress
used it in the CARES Act. From its original enactment in 1965 to the present day,
the overriding purpose of Title | of ESEA has been to distriadtktional funds to
our nation’s neediest studentShe Departmat’s interpretationis at odds with the
history and purpose of Title | and the clear intent of Congress in invoking Title | to
distribute CARES fundsandthe Department’s actions represantaboutface
from its own understanding dbw Title -fundedequtableservices operate.
In determining whether a statute is ambiguous, courts first look to the
“traditional tools” of statutory castruction, including the law'gxt, context,

strudureandhistory.Eagle Pharm., Inc. v. Aza®52 F.3d 323, 3(D.C. ar.

2020).Amiciagree with Plaintifis—and with the two other district courts that have

2 See, e.gl).S. Dep't. of Educ., Providg Equitable Services to Students and Teachers in Non
Public Schools Under the Cares Act Progradn@pr. 30, 2020) (claiming that “[n]othing in the
CARES Act suggests Coregs intended to differentiate between students based upon the public
or nonpublic nature of their school with respect to eligibility for relief”); U.S. Dep’t. of Educ.,
CARES Act Programs; Equitable Services to Students and Teachers Rublan-Schools

85 Fed. Reg. 39,479, 39,480 (Jul. 1, 2020) (to be codified at 34 C.F.R. pt. 76) (asbatting
“[tlhe CARES Act programs do not favor students based on public ompugiic school
attendance”).

3U.S. Dep't. of Educ., Improving Basic Programs Operated.&agal Educational
Agencies (Title I, Part A): Purposéttps://bit.ly/2EwulUl (last visited Aug. 27,
2020).
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now ruled on the issuethat ths Court need not look beyond the plain texthod
CARES Actto decide in their favgibecause Section 18005’s directive that
equitable services must be provided “in the same manner” as provided under
Section 1117 of Title | of the Elementary and Secondary Education Act (“ESEA”)
20 U.S.C. § 6320s unambiguousAs two district courts have already held, this
directivecan only be reasongblinderstood to mean that the CARES Act funding
Is to be distributed usindpe samemethod or procedusaised under Section 1117.
Michiganv. DeVos2020 WL 5074397Washington v. DeVo2020WL 5079038
Indeed, the Supreme Court already has construed\eiae same statutory
phrasealbeit it in a different statut@and reached the same conclusi®eeNat’l
Fed’n of Indep. Bus. v. Sebelius, 567 U.S. 519, 545 (2@h&A)nQ tha “in the
same mannenvas best understood to me@am use thesame methodofyy and
procedures”)

While nothing more is needed to rule in plaintiffs’ favAmiciadd thathe
structureandcontextof the CARES Act, as well as the history of fhde |
provisions it citesalsoweigh solidly in favor of Plaintiffs’ arguments.

The CARES Act provides funds for public education primarily through a $31
billion dollar “Education Stbilization Fund” estalished inSections 180018005
of the Act. The Fundds three components. The key component fangresent

purposs is the $1dillion Elementary and Secondary School Emergency Relief



(“ESSER”) Fund established by Section 18003, which is dedicatedsesatiuto
elementary and secondary schools. Local education agencies (“LEAS”) may also
receve funds from the smaller $3 billidhovenor's Emergency Education Relief
(“GEER”) Fund established by Section 18002{dheir state directs some portion
of theGEER fund to LEA needs, andtifey are one of the districts in their state
“most significantly impacted by coronavirus,” or if thag dessential for carrying
out emergency educational se&es” specified in Section 18003.

In creating the Education Stabilization Fund and its component programs,
Congress did not direct the Department to distribute CARES funds equally to

private school



to LEAs and charter schools in proportion to the amount of funds they received

under part A of Title I. CARES Act § 18003(©nly after theunds are so

distributedare LEASs instucted to provide services to private school stud@mts

the same manner asoprded under section 11T7CARES Act § 18005(a).
WhenCongress distributed ESSER fundsng the Title | formula, it

understood and intended that those resources would flovaply to LEAsand

schools with high concentrationsaifadvantaged childrerbecause that is what

Title | does Title | was the centerpiece of the Elementary and Secondary

Education Act of 1965and it remains the centerpiece of the ESEA under its most

recent reauthoization, the Every Student Succeeds Act of 2015, Pub. L. No. 114-

95: 114 Stat. 1177 (2015) (codified2t U.S.C. £8
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The CARES Act direction in&tion18005that funding be provided “in the
same manner” as under Section 1117 makes Congress’s intent “plain as day.”
Michigan, 2020 WL5074397 at *5. Congress meant for CARES Act funding to
flow according to student needs, eerall student enrolimenit.is an elementary
principle of statutory construction that courts will “assume that Congress is aware
of existing law when it passes legislatioMiles v. Apex Marine Corp., 498 U.S.
19, 32(1990),and"legislates against the backdrop” of that statutory fraork,
Orton Motor, Inc.v. U.S.Dept of Health& HumanServs, 884 F.3d 1205, 1214
(D.C. Cir. 2018). This is particularly the case where Congress references a specific
statutory provision. Jam v. Ihfin. Corp., 139 S. Ct. 759, 769 (2019) (“a statute
that refers to another statute by specific title or section number in effect cuts and
pastes the referenced statute as it existed when the referring statute was enacted”).
It is safe to say that when Congresterreddirectly, clearly, and unambiguously
to Title I's equitable services provisioitsunderstoodhattheyrequire
expenditures to be “based on the number of children fromroame families
who attend private school20 U.S.C8 6320(a)(4)(Afi), not based on total
private school enroliment.

The statutory antext makes that presumgi even stronger in this instance
because Congress had a clear alternggetion 1117 is not the only portion of

ESEA to address equitable servicgsction 8501 also requseEAs that receive

10
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federal funds in @nnection with certain specified programs to provide equitable
services to private school students.§ 7881. But unlikéSection 1117which
allocates expenditurevased on the number of lemwcome privateschool students,
Section 8501 requires LEAs togvide equitable services based on whether
students are eligible for those services8ld@881(b)(2) Given that the CARES
Act does notestrict eligibility for ESSER or GEER funded services to
disadvantaged students, if Congress had inte@ddRES fundgo flow to private
schools based on total private school enrollimatiter than the concentration of
disadvantaged studeniscould havesimply referencedection 8501But instead
it chose to reference Section 11dfTitle |.

The history of ESEA’s eqtable services provisions further confirms that the
Secretary’s interpretation is inconsistent not yuisih thetext of Section 111'and
the intent of Title | but with how equitable services under Title | have always bee
understoodThe conceptof equitable servicebasbeen present in ESEA in some
form since its original enactmentthoughin the beginning it was referred to as
“comparable servicesBarrera v. Wheeler, 475 F.2d 133848(8th Cir. 1973),
aff'd, 417 U.S. 402 (1974 he coreprinciple of “comparable services” wdke
same as “equitable services” today: to require local educational agencies (LEAS)
“to plan and administer programs that would meet the particularized needs of all

educationally disadvantaged childremcluding disadvantagechildren attending

11



Case 1:20-cv-01996-DLF Document 54 Filed 08/28/20 Page 20 of 35

private schools. ldat 1342, 1355citing 20 U.S.C. § 241e(a)(2) (1972 C.F.R.
§ 116.19 (1972)).

But asthe Eighth Circuit explained iftné most prominent early dispuieer
LEAS’ obligation toprovide services to private schooldtmts under Title | of the
original ESEA interpreting Title I's “comparable services” provisiotemean
equalsharing of fundsvith private schools “fail$o properly interpret Title | in
conformity with the Act'sntended purposéld. at 1344 In so holdingthe Eighth
Circuit reliedon boththe languagef the statute itself andraport from the
National Advisory Council on the Education of Disadvantaged Children, which
ESEAhadcharged with reportingnnually to Congress and the Presidenthe
progress of Title 1SeePub. L. No. 8910, 79 Stat. 27-58 812 (1965)In the
report the Councilnoted thasome private schoolsad complainedbout “not
receiving their ‘fair share™ of Title | funds, with the groups’ definition of “fair
share” referringo a “percentage coinciding with the percentage of nonpublic
school children in the city.Barrera, 475 F.2d at 1347 n.11 (quoting Nat’l
Advisory Council on the Eduof Disadvantaged Chitén, Annual Report to the
President and the Congre88 (1969)).The Council dismissegrivate schools’
concernsnoting thatot only did Title | ‘intend] no such ‘sharing’ or division of
funds” but that sah a claim wasinconsistent with the intent” of Title | given that

“the number of disadvantaged nonpubg wituchubd

12
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the number of disadvantaged public school children in any city in the present
study.”Id.

Congress has sineelded more specifics to Title | concerning how LEAs are
to provide“equitable services” to private school statebutthe program still
rests on the basic principle tlthsadvantaged childreshould be the primary
beneficiaries oTitle I-funded serviceshecurrenttext of Section 1117 itself
reflects this. Not only are LEAs directed to base expendituresjtoiable services
on the number of children from loimeome families in the district, 20 U.S.C. §
6320(a)(4)(A)(i), but Seatn 1117 clearly expresses that services are meant to be
provided “consistent with the number of eligible childrdentified undeiSection
6315(c)” Id. 8 6320(a)(1)Yemphasis added)Eligible children” includes private
school students who aegonomically disadvantaged, English language learners,
disabled, neglected, eligible for Head Start, or homelés§.6315(c).The
Departmat’s most recentegulations echo these two requirements, 34 C.F.R.
88200.62, 200.64, just as they havedecades.

Instead of accounting forithstatutory framework, conteanhd history in

interpreting Section 1800&% the CARES Actthe Department’s guidance and

4 See, e.g U.S. Dep't. of Educ., Proposed Rule: TitleHelping Disadvantaged
Children Meet High Standards, 60 FededR® 21400 (May 1, 1995) (“Although
funds are allocated on the basis of poordrkih . . . private school children eligible

to be served are children who reside in a participating public school attendance
area and who have educational needs under section 1115(b) of Title I.”).

13



interim final rule reach the untenable concludioat the phrase “in the same
manner as under section 1117” means that every provision in Section 1117 was
incorporatednto the CARES Act by referen@xcepffor those targeting aid to
studentsnost inneed.This is “interpretive jiggery-pokery in the extreme.”
Michigan, 2020 WL 5074397, at *fcleaned up). In its guidance, in particular, the
Department painstakingly directs CARES funding recipients to observe the other
Section 1117equirements: they must enstuads remain under publmontrol

and that services be secular, naldind nonideologicatjesignate an equitable
services ombudsman; and folloletprocedural requirements of notice and
consultation with private schools about allocatod funds:

The proffered rationale for this odd parsing is that the CARES Act uses

14



determiningexpendituresThe Department’s actis, whichinterpret all sections
related to the poverty-basémmula out of existence, viokathe “endlessly
reiterated principle of statutory constructian that all words in a statute are to be
assigned meaning, and that nothing therein is to bsticeed as surplusagé)i-
Zhuo v. Meissner, 70 F.3d 84,3139 (D.CCir. 1995).

Thetext andstructureof the CARES Act including its

15



same thing a®qual” 2020 WL 5079038, at *cbmparingEquitable
Dictionary.com (“characterized by equity or fairness; just and right; fair;
reasonable’)y with Equal Dictionary.com (“as great as; the same)psThe
groups of students targeted by Title | and the equitable services requirement
including those who areconomically disadvantaged, English language learners,
disabled, neglected, eligible for Head Start, or homel@se suffering
disproportionately from thpandemic. Far from being just, fair or reasonable, the
Department’s interpretation would inflict yet another layer of harm on these
vulnerable communities.

As discussegduprain Section | apages 94, increasingequityhas always
beenCongres's centralconcern imallocating federaeducation fundsinder Title I;
the concept of “equitable services” under Title | has never been intended to direct

equalfunds to private school students.

16
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Communities of color are also disproportionately represented in public
schools.This fall, NCES estimates that 23.4 million of the nation’s 50.7 million
public school students will be whiteabout 46 percent.By contrastf9 percent
of private school stughts are whiteninepercentBlack, and 10 percent Hispanic
or Latinx 4 Put another waypublic schooldodayserve an estimated 94 perceht
our nation’sstudents of color and 96 percenttsflow-income students.

Finally, public schools also serve higher concentrations of childherface
unique challenges in remote learning environments. According to NCES, public
schools serve 95 percent of students sjtacial needs.Many of these students
require services that are difficult or impossible to provide remotely. Public schools
are also more likely to serve students—especially veryimoeme and homeless
students—who do not have access to thelteology necessary for rete

instruction such as a computer and internet connegtidpproximately 17 percent

13U.S. Dep't. of Educ., Nat'l Ctr. for Educ. Statistics, Fast Facts: Back to School
Statisticg(2020),https://bit.ly/3b0320R

14 Nat'l Ctr. for Educ Statistics School Choice in the United Stateapranote9 at
22.

15 Compareid. (discussing racial and ethnic makeup of private schosit) Nat'l
Ctr. for Educ. Statisticsrast Facts supranote 13(reflecting that as of fall 2020
there are 50.7 nibn students in public schools and 5.7 million in private schools).

16 U.S. Dep't. of Educ., Nat'l Ctr. for Educ. Statistics, NCES 20009; Digest of
Education S-e44 :

18



of U.S. teens are unable to do homework online because they lack access to a
reliable computer and internet connecti®bAmongBlack students ahverylow-
income students, who disproportionately attend public schools, these numbers are

substantially higheataround one quarter for each groap.

19



close the gam terms of dollars spentpoorer districts’ increased rence on state
funds meantheytend to experiencgeeperevenue shortfalls in a recession.
During the Great Recession 2008 for example, federal stimulus programs
played a critical role in stabilizing state and local edoodtudgets4 But as
stimulus funds ran out, state and local funding remained at recésgatsy which
led tosignificant budget cut® In fact, at the time the COVID crisis hihanystate
education budgetsand the funds they provide to loweealth sclol districts—
eitherhad not yet fully recovered from the Great Recessiohadrecovered only

very recentlyzs Both the initial cuts ad delayedrecoveries tended to be worse in

23 Bruce D.Baker,

20



high-poverty school districts. And all indicators suggest that tberrentrecession
will be more sever¢éhan the Great Recessiomterms of its impact on state
education budgets.

Thefamilies and communities served by public and private schools are not
similarly situated in terms of their exposure to coronavirus and the cesour
needed to mount a responBeie to “[lJongstanding systemic health and social
inequities,” thesamefamiliesmostlikely to rely onpublic schools havalsobeen

thosemost heavilyimpacted by the pandenitMembers of lowincome

21
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social distancingre difficult or impossiblé: They are more lkely to suffer from
health conditions that put thea higher risk for the most serious cases of COVID
1932 and less likely to have adequate access to healtlidalteen people of color
seek care, they are more likely to encounter discrimination.

All of these factoraddup to higher infection and deatites in lowincome
communities and communities of caléiccording todata recently obtained by the
New York Timefom the Centers for Disease Control, coronavirus infection rates
for Black Americansare well ovedoublethe rates for white3s Infectionrates br
Latinx Americansvere more than tripléhat of whites:s According to the COVID

Tracking Project, which assembles data reporting by every Btatk Americans

31 U.S. Bureau of Labor Statistics, Report 10Ba8bor Force Characteristics by
Race and Ethnicity, 201@®-ct. 2019), https://bit.ly/3aSsdD1

32 Serkez supranote29.
33CDC Equity Report, supraote 29; Serkez,supranote29.

34 CDC Equity Reportsupranote29 (citing Yin ParadiesA Systematic Review of
Empirical Research on SdReported Racism and HealtB5 Int. J. Epidemiol. 888
(Aug. 2006) https://bit.ly/3aPmDW).

35 Richard A. Oppel, Jr., et alThe Fullest Look Yet at the Racial Inequity of
Coronavirus N.Y. TIMES (July 5, 2020),_https://nyti.ms/3aYsDr(Showing an
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are dying at 2.4 times the rate of white Americans, and death rates among Latinx
Americansand American Indians are nearly 1.5 times that of whites.

Because pblic schools reflect the communities they sethie same schools
most in need of additional assistance before the coronavirus pandemic now face

disproportionate challenges in respon
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public primary and secondary schools in @&RES Act, and in mapping out

allowable uses of funds focus on schoolandstudents with the greatest need.
Requiring public schools to redirect that support to provide additional services

to private school students will damatpeir response efforts in ways that cannot be

undoneTheymay beunable to maintain current staffing levels, let albime

additional staff to carry out physicdistancingand other safety recommendations.

Cf. Michigan 2020 WL 5074397, at *&oting hat the Departmentactions ould

depriveMichigan public schools asver $16 million in funding, “the equivalent of
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health consequences of the Department’s actions are real, dedrtheg losses
that result from fundinghortfallswould be significant and long-lastirtg.

Finally, contrary to whathe Department’s rhetoric suggegisyate schools
are not the victims of “discrimination” in federal funding;fact they havenore
optionsfor obtainingstimulus fundghanpublic schoolsand have fully availed
themselves of those avenubkst significantly, the CARES Act created th@49
billion Paycheck Protection Program (“PPRAhich providedorgivable loans to
businesseandnon-profit organizationsincluding private schoal€ARES Act
§1102, 11061107(a)(1)Private schools, ieding elite institutions with large
endowmentgC haveto date received an estimated $4.5 billion dollafeigivable
loans under the PPPapproximatelysix times more per facility than public
schoolst Private schools are also eligible toe Employee Rtention Credit under

CARES Act8 2301,and payroll tax creditsnder the Families Fir€oronairus

39 Letter from Council of the Great City Schoolypra note 17; Dorn, supra
notel7 (discussing the impact of learning losses on future earnings, racial and
socioeconomic inequality, and the breaéconomy).

40 Michelle Conlin & M.B. Pell,Dozens of Expens
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Response ActPub.Law No0.116-127, 134Stat 178 88§ 70047006 (Mar. 18,

2020) Public schools are not eligible for assistance from any of these programs.
TheDepartment’s reading of Section 18005 to require equal funding for
private school studentsregardless of whether their household income is $20,000

or $2 million—cannot be squared with the equitable purposes underlying the
CARES Act and the Titlé provisions upon which it relies, or with the Act’s plain
text If this flawed interpretation is allowed to statite very students Congress
sought to help through the CARES Awtl be deprived of over a billion dollars of

dollars incritical aid at a time whethey are facing unprecedented challenges.
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CONCLUSION

For the foregoing reasons, we urge this Court to grant the Plaintiffs’ Motion
for PartialSummary Judgment.

Respectfully Submitted,

Dated: August 28, 2020 /s Jeffrey W. Burritt
JeffreyW. Burritt (Bar N0.493812)
National Education Association
1201 16th Street, N.W.
Washington, D.C. 20036
202-822-7231
jourritt@nea.org

Counsel for Amici Curiadlational
Education AssociatiorAmerican
Federation of Teacher8mericans United
for Separatia of Church and State; In the
Public InterestNational School Boards
Association;Network for PublicEducation;
Professors of EducatipandAASA, The
School Superintendents Association
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