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CORPORATE DISCLOSURE STATEMENT 

Amici Curiae National School Boards Association, Association of Alaska 

School Boards, Arizona School Boards Association, California School Boards 

Association, Nevada Association of School Boards, and Washington State School 

Directorsô Association certify that they have no parent corporations.  They have no 

stock and, therefore, no publicly held company owns 10% or more of their stock.  
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CONSENT OF THE PARTIES TO FILE BRIEF 

Pursuant to Rule 29 of the Federal Rule of Appellate Procedure, all parties 

have consented to filing of this brief, respectfully submitted in support of Appellee 

Bremerton School District by Amici Curiae National School Boards Association, 

Association of Alaska School Boards, Arizona School Boards Association, 

California School Boardsô Association, Nevada Association of School Boards, and 

the Washington State School Directorsô Association (ñAmiciò). 
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INTEREST OF AMICI CURIAE 

The National School Boards Associationôs (ñNSBAò) mission is to work 

with and through its member State Associations to advocate for equity and 

excellence in public education through school board governance.  Through its 

member state associations, NSBA represents over 90,000 school board members 

who govern approximately 13,600 school districts serving nearly 50 million public 

school students.  NSBA regularly represents its membersô interests before Congress 

and federal courts, and has participated as amicus curiae in many cases involving 

all aspects of public education. 

The Association of Alaska School Boards (ñAASBò) is a not-for-profit 

membership organization consisting of 50 of the 53 Alaska school districts.  AASB 

advocates for children and youth by assisting school boards in providing a quality 

public education, focused on student achievement, through effective local 

governance.  Resolutions enacted by AASBôs Delegate Assembly guide legal 

advocacy efforts to protect the ability of AASBôs members to provide an equitable 

and affordable education to every child, every day.  The AASB Board of Directors 

has determined that the issues before this Court in this matter have implications for 

school districts across Alaska. 

The Arizona School Boards Association (ñASBAò) is a private, non-profit, 

nonpartisan organization that provides training, leadership, and essential services 
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to public school governing boards statewide.  More than 240 governing boards, 

representing nearly 1 million Arizona students, are members of ASBA.  ASBA 

believes local school district governing boards, elected by the communities they 

serve, should be charged with broad authority to ensure all students get a quality 

education.   

The California School Boards Association (ñCSBAò) is a California non-

profit corporation duly formed and validly existing under the laws of the State of 

California.  CSBA is a member-driven association composed of the governing 

boards of nearly 900 school districts and county offices of education.  CSBAôs 

Education Legal Alliance (ñELAò) is composed of nearly 700 CSBA members and 

is dedicated to addressing public education legal issues of statewide concern to 

school districts and county offices of education.  One purpose of the ELA is to 

ensure that local school boards retain the authority to exercise fully the 

responsibilities vested in them by law and to make appropriate policy decisions for 

their local agencies.   

Established in 1963, the Nevada A
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strategies to accomplish its missionðAdvocacy, Boardsmanship, and 

Communication.   

The Washington State School Directorsô Association (ñWSSDAò) is a state 

agency created to coordinate programs and procedures pertaining to policy making 

by, and management of, school districts.  WSSDAôs membership is comprised of 
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STATEMENT OF AUTHORSHIP 

 Pursuant to Rule 29(a)(4)(E) of the Federal Rules of Appellate Procedure, 

Amici state that:  (1) no partyôs counsel authored this Brief in whole or in part; 

(2) no party or a partyôs counsel contributed money that was intended to fund 

preparing or submitting this Brief; and (3) no personðother than the Amici, its 

members, or its counselðcontributed money that was intended to fund preparing 

or submitting this Brief.  
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In ruling for the Appellee, this Court need do nothing that risks in any 

fashion foreclosing avenues for Coach Kennedyôs or other public employeesô truly 

private expression.  Amici fully acknowledge that public employees retain their 

First Amendment free speech rights when speaking as private citizens.  This legal 

rule and practical necessity is re
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ARGUMENT 

I. TEACHERS AND COACHES, IN THEIR OFFICIAL CAPACITY AT 
SCHOOL FUNCTIONS AND IN THE PRESENCE OF STUDENTS, 
HOLD POSITIONS OF TRUST AND AUTHORITY, AND 
INTERACT WITH A CAPTIVE AUDIENCE OF 
“IMPRESSIONABLE YOUNG MINDS.” 

  
Of particular importance in this case to school districts across the Ninth 

Circuit is the large and time-tested body of law recognizing that a public school 

teacher, coach, counselor, or other employee who works closely with students acts 

as a public employee when speaking before students at school or a school event.1 

Teachers and coaches in the nationôs public schools hold an extremely 

important and unique position of trust and authority; how they comport themselves 

in those roles has significant consequences for the students th
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events are inescapably official acts condoned by the public school systems which 

employ them, as they act as real or perceived mouthpieces for their school districts.  

A. The Court Must Evaluate the Speech Issues in this Case with the 
Recognition that in the Public School Context, Students are a 
Captive Audience with Impressionable Young Minds.   
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which they live.  In this, the state has a vital concern.ò  Shelton v. Tucker, 364 U.S. 

479, 485 (1960) (quoting Adler v. Bd. of Educ., 342 U.S. 485, 493, 385 (1952)).  

Stated more fully and more recently by the Court in Edwards v. Aguillard, 482 

U.S. 578, 584 (1987):  

[f]amilies entrust public schools with the education of their 
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(ñA proper constitutional analysis must give substantial weight to the critical fact 

that we are dealing with óyoung impressionable children whose school attendance 

is statutorily compelled.ôò) (quoting Sch. Dist. of Abington Twp. v. Schempp, 374 

U.S. 203, 307 (1963) (Goldberg, J., concurring)). 

Moreover, Johnson and corresponding United States Supreme Court 

precedent does not stand alone.  Courts across the country have recognizedðin a 

variety of speech contextsðthat students at public school events are captive 

audiences, and school officials who interact with them hold specialized roles of 

trust and authority.  See, e.g., Bethel Sch. Dist. No. 403 v. Fraser, 478 U.S. 675, 

684 (1986) (recognizing unique sensitivity and concerns which arise with students 

as ñcaptive audienceò); Munroe v. Cent. Bucks Sch. Dist., 805 F.3d 454, 475 (3d 

Cir. 2015) (ñ[T]he job of a public school educator implicates a rather special set of 

circumstances and responsibilities.  óóPlaintiff worked in a school, where students 

óare impressionable and their attendance is involuntary.ôôò) (citations omitted); 

Mayer v. Monroe Cnty. Cmty. Sch. Corp., 474 F.3d 477, 480-81 (7th Cir. 2007), 

cert. denied 128 S.Ct. 160 (2007) (ñThe Constitution does not entitle teachers to 

present personal views to captive audiences against the instructions of elected 

officials.ò); Berger v. Rensselaer Cent. Sch. Corp., 982 F.2d 1160, 1169 (7th Cir. 

1993) (ñMany cases have focused on the impressionability of students in 

elementary and secondary schools and the pressure they feel from teachers, 
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administrators and peers.ò) (citation omitted); see also Craig v. Rich Twp. High 

Sch. Dist. 227, 736 F.3d 1110, 1119 (7th Cir. 2013) (ñThe fact that Craig works 

closely with students at a public school as a counselor confers upon him an 

inordinate amount of trust and authority.ò); Melzer v. Bd. of Educ. of the City Sch. 

Dist. of the City of New York, 336 F.3d 185, 198 (2d Cir
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Second, with public schoolsô unique educational mission constantly in mind, 

public schools balance daily their duty under the Free Exercise Clause to 

accommodate the religious beliefs of both students and employees, and their 

obligation under the Establishment Clause not to endorse or promote a specific 

religion.  Similarly, they balance the importance of exposing evolving young 

minds to various points of view on controversial political topics with the need to 

remain neutral on those same topics.  See Planned Parenthood of S. Nevada, Inc. v. 

Clark Cnty. Sch. Dist., 941 F.2d 817, 829 (9th Cir. 1991) (ñIn light of the nature of 

the school environment, educators must have the ability to consider the óemotional 

maturity of the intended audienceô as well as the authority to refuse to óassociate 

the school with any position other than neutrality on matters of political 

controversy.ôò) (quoting Hazelwood Sch. Dist., 484 U.S. at 272).  In the context of 

religion, public schools have not just the authority, but the legal obligation, to 

restrict employees from proselytizing students.  This Court captured public school 

districtsô concerns in this regard in Peloza v. Capistrano Unified School District, 

37 F.3d 517 (9th Cir. 1994), holding that a school district may direct its employees 

to refrain from discussing religious beliefs with students:  Teachersô ñexpressions 

of opinion are all the more believable because [the employee] is a teacherò and the 

ñlikelihood of the high school students equating [the employeeôs] views with those 

of the school is substantial.ò  Id. at 522.  This Court rested its decision in Johnson 
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v. Poway Unified School District, supra, on similar rationale, finding a California 

school district did not violate a high school teacherôs free speech rights when the 

schoolôs principal ordered the teacher to remove banners containing religious 

references displayed in his classroom.  Johnson, 658 F.3d at 964.   

Put simply, the risk of Establishment Clause violation posed by a public 

school coach initiating and leading prayer, at a school event, with his student team 

members at hand, does not present a close call, in or outside of the Ninth Circuit.  

See, e.g., Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 308 (2000); Marchi v. 

Bd. of Coop. Educ. Services of Albany, 173 F.3d 469, 474-77 (2d Cir. 1999) (that 

school employeeôs speech may constitute Establishment Clause violation is sound 

rationale for preventing such expression); Webster v. New Lenox Sch. Dist. No. 

122, 917 F.2d 1004, 1007-08 (7th Cir. 1990) (same); see also Lee v. Weisman, 505 

U.S. 577, 592-93 (1992) (analyzing 
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II. SCHOOL DISTRICT EMPLOYERS’ LONGSTANDING LEGAL 
AUTHORITY TO REGULATE EMPLOYEE SPEECH OCCURRING 
DURING OR AS PART OF THEIR OFFICIAL DUTIES ENABLES 
THEM TO FULFILL THEIR EDUCATIONAL MISSION.  

 
It is well-settled law that a public school employer may regulate an 

employeeôs speech occurring during the performance of the employeeôs official 

duties.  See Garcetti, 547 U.S. at 421-22; Eng, 552 F.3d at 1070-71; see also 

Pickering v. Bd. of Educ. of Twp. High Sch. Dist. 205, 391 U.S. 563, 568 (1968).  

While public school employees do not shed their First Amendment rights at the 

schoolhouse gate (see Tinker v. Des Moines Indep. Cmty. Sch. Dist., 393 U.S. 503, 

506 (1969)), by becoming public employees, they do become subject to the 

Garcetti framework.3  

As the District Court understood, and the Appellee District has emphasized, 

the facts here are akin to those in Johnson v. Poway Unified School District, supra, 

in which this Court determined that the teacherôs speech owed its existence to his 
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position as a public school teacher, as the speech occurred in the teacherôs 

classroom, and only the teacher may post banners in the classroom.  Thus he spoke 

as a public employee.  Johnson, 658 F.3d at 959. 

Coach Kennedyôs kneeling prayer, at the 50-yard line of the schoolôs 

football field, mere minutes following games, after he had led them through until 

the final whistle, with student athletes still in their school uniforms surrounding 

him, under the schoolôs football field lights, and before parents, classmates, 

friends, and community members in attendance to watch an official interscholastic 

sports event, puts this case on all fours with Johnson.  See id. at 968 (teachers, or 

coaches, necessarily act as such when (1) at school or a school function, (2) in the 

general presence of students, and (3) in a capacity one might reasonably view as 

official); see also Bremerton Sch. Dist., 869 F.3d at 825.  The expression at issue 

owes its existence to Coach Kennedy’s position as a public school coach.  

School districts within the Ninth Circuit must continue to have the discretion 

and authority to regulate and limit their employeeôs controversial or religious 

expression when it is conducted within the scope of the employeeôs role as a 

teacher or coach of public school students.  Coach Kennedyôs mid-field prayers 

under the ñFriday night lightsò fall clearly within that scope, as the experience of 

high school football is closely and inescapably intertwined with school, students, 
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and school coaches.4  The Courtôs opinion here can and should be tailored to facts 

at issue, and restrained by analogous scenarios:  a public school coach with this 

players on the field, or a public school teacher in the classroom.  These scenarios 

undoubtedly arise daily in the nationôs public schools.   

Buttressing the proper outcome in this case are decisions from this Courtôs 

sister circuits and district courts recognizing the ability of school district employers 

to limit their employeesô expression when the employeesô speech reasonably could 

be perceived to bear the schoolôs imprimatur.  See, e.g., Munroe v. Cent. Bucks 

Sch. Dist., 805 F.3d 454, 465-80 (3d Cir. 2015); Mpoy v. Rhee, 758 F.3d 285, 290-

94 (D.C. Cir. 2014); Fox v. Traverse City Area Pub. Sch. Bd. of Educ., 605 F.3d 

345, 348-51 (6th Cir. 2010); Williams v. Dallas Indep. Sch. Dist., 480 F.3d 689, 

                                                 
4 See SHAREAMERICA, FOOTBALL: A FALL TRADITION IN SCHOOLS ACROSS AMERICA 
(Oct. 13, 2017), available at https://share.america.gov/football-a-fall-tradition-in-
schools-across-america/ (ñItôs Friday night in the United States, and all across the 
country a fall ritual is unfolding.  Cheerleaders ready their pompoms.  Marching 
band members warm up their musical instruments. Teenage boys gather in field 
houses to pull on protective gear, cinch up their cleats and get ready to charge into 
packed stadiums lit by enormous lights.  Itôs secondary school ð or high school ð 
football season, and for many Americans this is the best season of all . . . .  [Æ]  
Football ð not to be confused with the 90-minute, feet-only game Americans call 
soccer ð is less about the game itself than everything else it inspires.  For players, 
it’s about working hard as a team to accomplish something no one person could 
ever do.  Coaches use the sport as a metaphor for life, with lessons on overcoming 
obstacles.  Fans love the sense of community the sport creates, with cheerleaders, 
dance teams and band members all there to keep the excitement levels high.ò) (em-
phasis added).  ShareAmerica is a website ñmanaged by the Bureau of Global Pub-
lic Affairs within the U.S. Department of State.ò   
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694 (5th Cir. 2007) (athletic director and head football coachôs ñmemoranda [on 

handling of athletic funds] to the office manager and principal . . . were written in 

the course of performing his job as Athletic Director; thus, the speech contained 

therein is not protected by the First Amendmentò and thus subject to regulation); 

Mayer v. Monroe Cnty. Cmty. Sch. Corp., 474 F.3d 477, 478-80 (7th Cir. 2007); 

Silano v. Sag Harbor Union Free Sch. Dist. Bd. of Educ., 42 F.3d 719, 722-24 (2d 

Cir. 1994); Ward v. Hickey, 996 F.2d 448, 452 (1st Cir. 1993) (ñ[I]t is well-settled 

that public schools may limit classroom speech to promote educational goals . . . .  

Courts have long recognized the need for public school officials to assure that their 

students ólearn whatever lessons [an] activity is designed to teach, that readers or 

listeners are not exposed to material that may be inappropriate for their level of 

maturity, and that the views of the individual speaker are not erroneously attributed 

to the school.ôò) (citations omitted); Roberts v. Madigan, 921 F.2d 1047, 1059 

(10th Cir. 1990) (ñAs for Mr. Robertsô free speech and academic freedom 

arguments, we conclude that the districtôs removal of two Christian books from the 

classroom shelves and its directive ordering Mr. Roberts to cease his silent Bible 

reading in the classroom did not violate the first amendment.  Mr. Robertsô 

conduct, in the context of a fifth-grade class full of impressionable children, had 

the purpose and effect of communicating a message of endorsement of religion in a 

manner that might reasonably be perceived to bear the imprimatur of the school.ò); 
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religious expression on their personal social media account, or participation in or 

attendance at Bible clubs, church, or other religious observances outside of the 

time they are reasonably perceived to be serving in their position of public school 

employment.  Indeed, Appellee District invited Coach Kennedy to conduct his 

prayer in a private setting or on the field once students had left.     

Amici recognize that proper application of the Garcetti (and Pickering) 

framework does not permit public school employers to regulate and prohibit 

broadly any expression of public school teachers and coaches, regardless of its 

content and context.  Garcetti itself explains that when public employees speak as 

citizens, not public employees, their speech rights have more weight: 

The Courtôs decisions, then, have sought both to promote the 
individual and societal interests that are served when employees speak 
as citizens on matters of public concern and to respect the needs of 
government employers attempting to perform their important public 
functions . . . .  Employees who make public statements outside the 
course of performing their official duties retain some possibility of 
First Amendment protection because that is the kind of activity 
engaged in by citizens who do not work for the government.  
 

Garcetti, 547 U.S. at 423.  

Applying Garcetti as interpreted by this Court easily results in a conclusion 

that Coach Kennedyôs actions at the 50-yard line constitute expression in his public 

employee capacityðone where he is a role model to a captive audience of public 

school athletes, their parents, and the community at large.  Nor does this Courtôs 

adherence to Garcetti under the facts of this case lead to a scenario where public 
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school employers could convert speech as a private citizen into speech as a public 

employee by creating excessively broad job descriptions that would permit 

employer regulation of private expression during periods when they are teaching, 

coaching, or otherwise fulfilling their duties as public school educators.  

A survey of current school distr
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Excerpt from Tucson Unified School District (Arizona), Policy Code GBI - 

Staff Participation in Political Activities (revised Mar. 10, 2020):  

A.  No employee while on duty shall engage in political 
activities upon district property.  

 
B.  Campaigning and other election activities must be 

done in off-duty hours, when not working in an 

>pctio wo ot working i

ele]dtr
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9. Present viewpoints on particular candidates or ballot 
measures in the classroom without giving equal time to 
the presentation of opposing views  

 
(cf. 6144 - Controversial Issues)  

 
10. Wear buttons or articles of clothing that express 

political opinions on ballot measures or candidates 
during instructional time  

 
However, teachers shall not be prohibited from wearing 
political buttons during non-instructional time, such as Back-
to-School Night.7  

 
Excerpt from Cascade School District No. 422 (Idaho), Policy 5290 (revised 

Feb. 13, 2013):  

District shall not restrict constitutionally protected political 
speech of employees during non-instructional times in non-
student contact settings, such as during duty-free periods in 
faculty break rooms and lounges during the school day or 
during afterschool events.8 

 
Excerpt from Bozeman Public Schools (Montana), Policy 5224 - Political 

Activity - Staff Participation (revised Jan. 1, 2020):  

The Bozeman Public Schools recognizes its individual 
employees full rights of citizenship, including but not limited 
to, engaging in political activities; in accordance with and 
subject to 13-35-226 and 2-2-121 M.C.A., as amended.  
 
An employee of School District No. 7 may seek an elective 
office provided that the staff member does not campaign on 
school property during working hours, and provided all other 

                                                 
7   Available at https://bp.fresnounified.org/4000-personnel/. 
8   Available at https://cascadeschools.org/cms/One.aspx?por-
talId=12341469&pageId=12550961. 
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legal requirements are met.  The District assumes no 
obligation beyond making such opportunities available.9  

 
Excerpt from Washoe County School District (Nevada), Policy 1310 - Political 

Activity in Schools (revised Mar. 10, 2020):   

4.   Permissible Activities  
 

b. Instructional discussion of current events, 
which includes historical and current political 
races, elections, and candidates is permissible 
when used for instructional purposes and 
delivered in a fair, unbiased fashion and in 
alignment with the Nevada Academic Content 
Standards and other District policies.10  

 
Excerpt from Dallas School District 2 (Oregon), Policy Code GBG (adopted 

Nov. 10, 2003):  

All district employees are privileged within the limitations 
imposed by state and federal laws and regulations to choose 
any side of a particular issue and to support their viewpoints as 
they desire by vote, discussion or persuading others.  
 
Such discussion and persuasion, however, will not be carried 
on during the performance of district duties, except in open 
discussion during classroom lessons that consider various 
candidates for a particular office or various sides of a 
particular political or civil issue. 
 

                                                 
9   Available at https://www.bsd7.org/our_district/policies. 
10   Available at https://www.washoeschools.net/Do-
main/81#:~:text=The%20Washoe%20County%20School%20Dis-
trict,the%20Washoe%20County%20School%20District. 
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Excerpt from Hawaii Board of Education (Hawaii), Policy 2230:   

Prayer and other religious observances shall not be organized 
or sponsored by schools and the administrative and support 
units of the public school system, especially where students 
are in attendance or can observe the activities.15 

 
Excerpt from Bonneville Joint School District (Idaho), Policy 2350:   

District officials may not organize or agree to student requests 
for prayer at assemblies and other school-sponsored events.16 

 
Excerpt from Billings School District (Montana), Policy 2332:   

Staff members are representatives of the District and must 
ónavigate the narrow channel between impairing intellectual 
inquiry and propagating a religious creed.ô  They may not 
encourage, discourage, persuade, dissuade, sponsor, 
participate in, or discriminate against a religious activity or an 
activity because of its religious content.  They must remain 
officially neutral toward religious expression.17 
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Excerpt from Kent School District (Washington), Policy 2340P:   

District schools must be free from sectarian control or 
influence during school-conducted or school-sponsored 
activities for students who are under the districtôs supervision 
and control . . . .  School staff shall neither encourage nor 
discourage a student from engaging in non-disruptive oral 
prayer, silent prayer, or any other form of non-disruptive 
devotional activity.19 
 

In each of these examples, public school districts carefully draw the 

distinction between their employeesô protected speech as private citizens and 

regulated expression when they are acting as public employees.  This Courtôs 

approval of the Appellee Districtôs actions in this case, in an opinion tethered to the 

facts at hand, will merely reinforce long-standing judicial precedent underpinning 

school district policies.  Such legal precedent authorizes public school employers 

to take reasonable steps to ensure their teachers, coaches and other critical public 

school staff who are duty-bound to the education of the nationôs youth do not use 

their position of public school employment as an opportunity to advocate and 

broadcast their private religious or political interests and beliefs, where such 

conduct reasonably could be perceived as the expression of the public school 

district employer.  

                                                 
19  Available at 
https://go.boarddocs.com/wa/ksdwa/Board.nsf/files/BERU3K7A1846/$file/2340P
%20Religious%20Related%20Activities%20Or%20Practices.pdf. 
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