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STATEMENT OF INTEREST

TheNew JerseyschoolBoardsAssociation(NJSBA)is alegislatively
designatedbodycorporatewith corporatesuccessiongstablishedby the New
JerseyLegislaturen 1914pursuanto N.J.S.A18A:6-45. The Associations
comprisedof amembershighatincludeseachboardof educationn New Jersey
Pursuanto N.J.S.A18A.6-47, the Associationmay investigatesuchsubjects
relatingto educationn its variousbranchessit maythink proper,andit shall
encourag@ndaid all movementdor theimprovemenbf the educationahffairs of
this State.”"NJSBArepresentsearly4,800schoolboardmembersvho governthe
581 public schooldistrictsservingl.4 million public schoolstudentsNJSBA'’s
missionis to providetraining,advocacy,andsupportto advancepublic education
andpromotethe achievemenof all studentghrougheffectivegovernance.

As such the Associationhasdiscernedaninterestin this matterasthe
outcomecoulddirectly affectall boardsof educationn New Jerseybecause¢hose
boardsarerequiredto adopt,revise,andoversedheimplementatiorof policies
pertainingto the provisionof specialeducatiorservicesspecificallythe
proceduresmandatedy stateandfederalcodes by whichindependent
educatiomal evaluationsarerequeste@ndprovided.Moreover,NJSBA maintainsa
directinterestin this matterbecauset hasbeenchargedy its boardof directorsto

ensureghatboardshroughouthe stateareinformedof policy changesandfully
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understandhe properimplementatiorof revised,or newly adoptedoolicies.
BecausdNJSBAservesasadirect,andonly legislativelyapprovedsourceof
policy information,it is importantthatNJSBAbe grantedeaveto appeamlsamici
curiaeto providethe courtwith staewideperspectiveasanyruling onthisissue
will certainlyimpactthe provisionof specialeducatiorserviceghroughouthis
state.

NJSBAregularlyrepresent#s membersipositionsregardingeducation
policy beforethe New Jerse\Statel egislatureaswell asamici curiae beforethe

federalcourtsandNew JerseyStateCourts.NJSBA

Page 8 of 33



In numerougasesnvolving issuesunderthe Individualswith Disabilities
EducationAct (IDEA™), 20U.S.C.88 1400et seq.(2019).

ThePennsylvani&choolBoardsAssociation(PSBA),organizedn 1895, is
avoluntarynon-profit associatioowhosemembershipncludesnearlyall of the 500
local schooldistrictsand29 intermediateunits of this Commonwealthnumerous
areavocationaltechnicalschools andcommunitycolleges andthe membersof
governingboardsof thosepublic schoolentities.PSBAIs dedicatedo promoting
excellertein schoolboardgovernanceéhroughleadershipservice andadvocacy
for public educationwhichin turn benefitstaxpayersaandthe public interestin the
educatiorof Pennsylvania’'youth.PSBAendeavorso assiststateandfederal
courtsin selecteccasedearinguponimportantlegalissuef statewideor
nationalsignificancepy offering the benefitof its statewideandnational
perspectiveexperienceandanalysisrelativeto the manyconsiderations,
ramifications,andconsequencésatshouldinformtheresolutionof suchcases.

TheDelawareSchoolBoardsAssociation(*DSBA”) is avoluntary,non
profit organizatiorof schoolboardsthatseekto furtherpublic educatiorandassist
boardmembersn carryingouttheir responsibilitiesFoundedn 1946,DSBA’s
currentmembershigonsistf 16 local schoolboardsof educatiorandthe State
Boardof Educationwhich, togetheryepresen®6 schoolboardmembers

throughoutDelaware DSBA’'s membersegularlydevelopandimplementdistrict
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COMBINED CERTIFICATE OF COMPLIANCE

1. Thisdocumentomplieswith theword limit of Fed.R.App.P.29(a)b)
becauseexcludingthe partsof thedocumenexemptedy Fed.R. App.P. 32(f),
thisdocumentontainss,312words.

2. Thisdocumentomplieswith thetypefacerequirement®f Fed.R. App.
P.32(a)(5)andthetypestylerequirement®f Fed.R. App.P. 32(a)(6)becausehis
documentasbeea preparedn a proportionallyspacedypefaceusingWordfor

Office 365 specificallyTimesNewRomanl4 point font.

(s)

Attorneyfor Dated:
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l. Summary of Argument

This Courthasanopportunityto issuea definitive ruling in anareaof
importanceo public schooldistrictsandthe studentgheyserveunderthe
Individualswith DisabilitiesEducationAct, (IDEA), 20U.S.C.81400et seq:
whethera schooldistrictis obligatedto request dueprocessearinguponreceipt
of aparent’srequesfor anindependenEducationaEvaluation(IEE) at public
expensewhen no evaluation has yet been completed begarsatsvithdrew
consenfor theschooldistrict’'s reevaluatiorand thus no evaluanhsexistwith
which the parents could disagréemici urgethe Courtto affirm the District
Court’srecognitionthata parent’sright to requestanEE at public expensdinges
onadisagreemenwith thedistrict’s reevaluationconductedgursuanto the
collaborativeanddeliberativeprocesscontemplatedby the IDEA. Thecornerstone
of theIDEA is theIndividualizedEducationProgram(IEP) developedhrough
collaborativeandcooperativeeducationaplanninganddecision-makingdgy
parentsandschoolstaff. Thefoundationfor thedesignof the IEP is evaluationand
assessmermata.A ruling thatparentamayvitiate the collaborativeframework
designedo developanIEP, by withholdingconsenfor anevaluation(in this case,
areevaluation)thendemandin@gn IEE at public expensewould run counterto the
intentof the IDEA andimpinge upon the collaborative proced€3eforeparentscan

resort to an IEE to gain smlledequal“firepower,” asdescribedy the Supreme
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assessmermataprovidedby the parents and without the evaluation that the IDEA
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sufficientto addresshe parents’concerndor H.S. Notably,the parentganitially
agreedwith this plan.

Thedayafterthereevaluatiorplanningmeeting the parentseexpressedheir
regretsregardingthe IEP team’sproposedee\aluationplan by withdrawing
consento theassessmentnddemandhg anlEE consistingof a
neuropsychologicassessmenkollowing the parents'revocationof consenfor
the proposedassessmentthe partiesmadeseveralttemptso convenean |EP
meetngto discusghe parents’lEE demandhowever thatmeetingwasdelayed
severakimeswith the meeting taking place three weeks after the reevaluation
planning meetingUltimately, the partieswereunableto reachanagreemenand
Hillsboroughdeclinedto provideor payfor the neuropsychologicassessment.
Hillsboroughtook no furtheractionto obtainconsent.

The parentsnow asserthatbecausé¢hedistrict declinedto eitherpursue
parentalkconsenthroughadueprocesgproceedingr payfor anlEE they are
entitledto reimbursementor the privatelEE theyobtainedat a costof $4,400.
Theyarguethata New Jerseyschooldistrict hasonly two optionswhenfacedwith
aparentademandor anlEE: providethelEE; or file adueprocesgetitionwithin
twentydays.In theabsencef Hillsborough’selectionof eitheroption, parents

claimanentitlemento reimbursemenof their IEE.
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In supportof their position,parentscite Schafferfor the propositionthat
whenparentgequestin IEE, the public agencymusteitherfile adueprocess
complaintto request hearingto demonstrat¢hatthe agency’sevaluationis
appropriateor ensurghatan|EE is providedat public expenséPl 2" corrected

brief at 12-13). However the parents’narrowreadingof Schaffermisconstrueshe

contextof the Court'sholdingin thatcase.
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The SchafferCourtwasalsoconcernedvith theadministrativeburden
placedon schooldistricts noting:

“[m] oreove, thereis reasorto believethata greatdealis already
spenton theadministratiorof the Act. Litigating a dueprocessomplaintis
anexpensivaffair, costingschoolsapproximately$8,000to $12,000per
hearing.SeeDepartmenof Education,J. Chamters,J. Harr,& A. Dhanani,
WhatAre We Spendingn ProceduralSafeguardsn SpecialEducation
1999200Q p 8 (May 2003)(preparedundercontractoy Americaninstitutes
for Research$SpecialEducationExpenditureProject).ld. at59.
Theparentshereareaskingthe courtto providea pathfor anendrun around

the collaborativeevaludion frameworklaid outin IDEA, whichis certainlyan
administrativeconcerrnthatcouldincreasditigation. (“The agency proposing to
conduct an initial evaluation to determine if the child qualifies as a child with a

disability as defind in section 1401 of this title shall obtain informed consent from

the parent of such child before conducting the evaluationUJ.30C.§ 1414

(O)YH)(D).)

B. Parents Do Not Gain Matching “Firepower” By Obtaining an IEE at
Public Expense When they Have Prevented the School District From
Reaching Any Conclusion.

Theparents'demandn this caseconflictswith therequirement®f the
IDEA regulation its statecounterpartandthedictates of Schafferwhich, asnoted
above explainsthatthe purposeof the IEE at public expensas to ensurehat
parentsjn contestinga district’s assessmentarenotleft to challengehe

governmentvithoutarealisticopportunityto accesthe necessargvidencepr

Page 18 of 33



without anexpertwith the firepowerto matchthe opposition? 546U.S.at61.To
meetits substantivebligationunderthe IDEA, a schoolmustoffer anlEP
reasonablyalculatedo enablea child to makeprogressappropriatan light of the
child'scircumstances.EndrewF. v. DouglasCountySch.Dist. RE-1, 137 S.Ct.
988,999(2017).

New Jerseyprovidesadditiona guidancepursuanto N.J.A.C.6A:14-3.8as
follows:

(b) As partof
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conductthe mandatedriennialreevaluatiorwhenthe parentforeclosedhe
district’s ability to completeit by withdrawingconsento mutuallyagreedupon
assessment$o hold thatparentshavetheright to anIEE simply becausehey

disagreawith thereevaluatiorplan
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Thefederalregulationestablishingherolesanddutiesof boththe parents

andtheschool
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https://www.law.cornell.edu/cfr/text/34/300.300#c_2
https://www.law.cornell.edu/cfr/text/34/300.300#a_1
https://www.law.cornell.edu/cfr/text/34/300.300#a_1

thedistricthadneverformedanopinionasto behavioralndlearningissueghat
developedn thechild following a concussionTherefore becausehedistrict had
no advantagen informationor expertise havingneverformedanopinion,the
parenthadno needto counterit.

Thecourt’'srationaleis equallyapplicableto the presenimatter.Becausehe
district hasnotreevaluatedH.S.,it hasno superiorknowledgeof the child and
thereforgthe parentshaveno needto countemonexistentdistrict expertiseby
assertingaright to anlEE at public expense

In Albright v. Mt. HomeSch.Dist., No. 3:17-CV-3075,2018WL 5794164
(W.D. Ark. Nov. 5, 2018)(slip op.), aparentassertedhatthe schooldistrict
violatedherproceduratightswhenit ignoredherrefusalto consento afunctional
behaviorakssessmemf herdaughterThatcourtconcluded; [e]very courtto
considerthe IDEA'’ sreevaluatiorrequirementfiasconcludedf a students parents
want[her] to receivespecialeducatiorunderlDEA, they mustallow the school
itself to reevaluateéhe studentandtheycannotforcethe schoolto rely solelyonan
independenévaluation. (citing G.J.v. MuscogeéCnty. Sch.Dist., 668F.3d1258,
126364 (11thCir. 2012).

New JerseyregulationsspecificallyN.J.A.C.6A:14-3.8(b) expresshfimits
theteam’sreviewto existingevaluationdataandspecifestheelementan|EP

teammustcorsiderduringthereevaluatiorprocessClearly,the state’sregulatory
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intentwasto precludethe |[EP
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action,thedistrict may requesta dueprocesshearingaccordingo
N.J.A.C.6A:14-2.7(b)to obtainconsen{emphasisadded)

As notedaboveandin the spirit of collaboration parentscouldhavesought
to mediate soughta resolutionmeeting,or proceededo a dueprocessearng.
Instead parentsdlemandedn IEE at district expensewhile simultaneously
denyingthedistrict ability to conductthe assessmenfzeviouslyagreeduponby
thefull IEP team By withholdingconsenfor theschooldistrict’s reevaluationthe
parentdhavechosemotto usethe collaborativetoolsavailableto them,and
insisted on a publicly fundedIEE, excludingthedistrict’s evaluationfrom the
processTheparents’actionshereappeato manipulatgproceduresntendedo
obtaintheir desiredoutcomeinsteadof working collaborativelywith thedistrictto
achieveanappropriateone Had parentsallowedthe procesgo runits proper
coursetheycouldhaveobjectedo thedistrict’s reevaluatioranddemanden
IEE if dissatisfiedwith its conclusions.

In thedecisionbelow,the District Courtreliedon R.L.exrel. Mr. L v.
Plainville Bd. of Educ.,363F. Supp.2d 222,235 (D. Conn.2005)for the
propositionthata schooldistrict neednot applyfor adueprocesearingwhenthe
requesfor anlEE is invalid. Thatcourt citedwith approvalthe District Courtof
Connecticutonclusionstating,”‘ [w]henthereis no disagreemerdsto the
agency’sown evaluationthenthereis no needfor adueprocesshearingto

determinewhetherthatevaluationis appropriaté” Id. at234. Parentsasserthat
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suchreasonings inapplicablebecausé€onnecticuthasdeclinedto imposea 20-

Page 26 of 33



theconcernthatthe Departmenbf Educationwasundulylimiting parentalaccess
to IEEs,theResponsenote,” Thecommentersissertedhata parentshouldhavea
right to anindependenéducationakvaluationin circumstances/here heor she
requestaninitial evaluationor reevaluationbutit is not conductedy the school
district” The Departmentisagreedtesponding:

In regardto the concernthe Departments limiting a parent’sright to an

independenévaluationwhenthe schooldistrict hasnot conductedan

evaluationthe Federakegulationsat 34 C.F.R.8§ 300.502(b)(1) statein
relevantpart: “[a] parenthastheright to anindependenéducational
evaluationat public expensef the parentdisagreesvith an evaluation
obtainedby publicagency...” (Emphasisn original.)

With respecto areevaluationtheresponsendicateshatwherea parent
makesarequesfor anassessment]i] f aschooldistrict decidesnotto conduct
assessmentsspartof areevaluationin accordancevith N.J.A.C.6A:14-3.8(b)3,
the parentmayrequestandthe schooldistrict mustobtain,anassessmerit.
N.J.A.C.6A:14-3.8(b)3in turnrequiresthe IEP teamto reviewexistingevaluation
data.Thereforeunderthesefacts,wherethe datathe parentssoughtto includein
thereevaluatdplandid not exist,the parentsarenot entitledto anIEE.

In addition,the New JerseyDepartmenbf Educationrhaspublishedan
informationalguidefor parentsentitiedParentalRightsin Special Education

(PRISE),whichinformsparentsasto theirrightsin respecto their child with

specialneedsThatguideindicateshatparentsf childrenwho arebeing
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reevaluatiormayseekan |EE, butthey mustdisagreeawith thedistrict’s evaluation.
0l16a

The factshereareclearthatthe parentsdid notfile anobjectionto theschool
district’'s Decembef014reevaluationThereis no evidencehatthe parents
notified Hillsboroughof anydissatisfactiorwith the June2017reevaluatiorupon
its “completion’; nor couldtherebe suchevidencébecause¢hatreevaluatiorwas
terminatel basedn the parentsvithdrawalof consento asses$i.S.

In N.D.S.v. Academyfor Scienceand Agriculture Charter School Dkt. No.
18-CV-0711(PJS/HB),2018U.S. Dist. LEXIS 200987;2018WL 620172511

Cir. Nov. 28,2018)(slip op.), thecharterschoolwasfacedwith parentsvho,
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In addressinghe parentabbligationto expressadisagreemenwith the

district’'s evaluationthe courtnoted:

Thisis reflectedin theregulationghemselveswhich closelytie the IEE to
theschool'sevaluatior—not only by makingdisagreemenwith an
evalationthetriggerfor anlEE, butby providingthat"[a] parents entitled
to only one[lIEE] at public expensesachtime the public agencyconductsan
evaluationwith which the parentdisagrees.§ 300.502(b)(5) Thisis also
reflectedin the SupremeCourt'sdescriptionof the purposeof the IEE:

[The] IDEA thusensureparentsaaccesso anexpertwho canevaluate
all thematerialshatthe schoolmustmakeavailable,andwho can
give anindependenbpinion. Theyarenotleft to challengethe
governmentvithout arealisticopportunityto accesshe necessary
evidencepr withoutanexpertwith thefirepowerto matchthe
opposition Schaffer546U.S.at 60-61. ("The parentakight to anlEE
is notanendin itself; rather,it serveghe purposeof furnishing
parentswith theindependenéxpertiseandinformationtheyneedto
confirm or disagreewith anextant,schootdistrict-conducted
evaluation.")(slip op. at5).

Thecourtwentonto notethatthe parentsrelianceon adistrict evaluation

morethantwo yearsold to trigg( )Tj-1 0 Tw 4 TO Tc O Tw 3.162 083(a)3 Tc -0-40083(a)3
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Haddonfieldis distinguishableThere thedistrict completedheagreed
uponreevaluatiorassessmentt)enfiled for dueprocesgo asserthat its
evaluationwasappropriateln thatfactualcontext,all proceduraklementad
beensatisfiedandit wasthenincumbenton thedistrictto timely file adueprocess
petition. Suchis notthe casehere.

In NorthernHighlandsRegionalBoard of Educationv. C.E.andA.E.ex
rel. C.E, EDS10891-16 Final Decision(Januaryl9,2017)
http://njlaw.rutgers.edu/collections/od80aduringan|EP meeting parents
requeste@n |IEE. However thefactsdo notindicatewhetherthe IEP meetingwas
atriennialreevaluatiormeeting.Accordingly, the factualcontextis unclearasto
whetherthedistrict’s obligationto pursuedueprocessvasdiscretionary.

Regardless, the decision does not address the parents’ contention here that such a
filing is mandatory, therefore the decisions reasoning is inapplicable to the present
matter.

In MonroeTownshipBoardof Educationv. T.L.exrel. I.L., OAL Dkt. No.

EDS 1327516, Final Decision(November29, 2016) 087athedistrict completed
theevaluationandthenfiled for dueprocesso defendits evaluationin light of the
parent’srequesfor anlEE. Again, it wasclearthatthe schooldistrict completed
theevaluationprior to filing for dueprocessHere thedistrictwasin the process

of completingthereevaluationaccordingly thethreecaseselieduponby the ALJ
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areinappositelt is uncontrovertedhat,atthetime Plaintiffs madetheir request,
Hillsboroughhadnotyet finishedanevaluation(ECF No. 12-3, Exs.4, 7.). As
such thereis no evaluationor reevaluatiorwith which Plaintiffs disagree,
accordingly theywerenotentitledto anIEE atdistrict expenseSeeT.P.exrel.
T.P.v.BryanCty.Sch.Dist., 792F.3d1284,1293(11th Cir. 2015)

The three cases relied on by the ALJ in the initial decision do not address the
guestion of whether a school district must pursue due protessponse to a
request for an IEE submitted by the parents before the district completes a
reevaluation of an eligible student. Therefore, becaagher those administrative
decisions nor the initial decision itself are responsive to that narrowajutsty

should be discounted

CONCLUSION

Basedon theforegoing,andthereasonexplainedn Appellee’sBrief, amici
respectfullyrequesthatthis Courtaffirm the decisionbelow.
Respectfully submitted,
/sl Cynthia J. Jahn, Esq.

General Counsel

New Jerseyschool Boards Association

413 West State Street

Trenton, N.J08618

(609 2785254

Carl Tanksley, Jr., Esq.
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